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PREFACI TO VOLUME III. 


In this volume we resume the study of the development of 
political theory in its immediate relation to the historical 
events and conditions of the Middle Ages at the point where 
we left it in the first volume. I venture to hope that historical 
scholars will agree that it has proved to be of real service to 
deal with the political ideas inherent in feudalism in close 
relation to this development. 

I should wish to express once again my obligations to the 
admirable work of Mr E. L. Poole, the most learned of English 
students of the Middle Ages, who more than thirty years 
ago, in his ‘Illustrations of Mediseval Thought,’ pointed out 
the great significance of the position of Manegold and John 
of Salisbury in the development of mediaeval political theory. 
The detailed study of the political literature of their times 
has only served to bring out more clearly the justice and 
insight of his recognition of their place and importance. 

As this work advances I become more and more conscious 
of the difficulty of handling such large and diverse materials, 
and I am therefore very grateful to those scholars who have 
been so kind as to help me with their technical knowledge 
of particular aspects of the literature ; and I wish therefore 
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to express my most smcere thanks to Mss Pope of Somer- 
yille College, who has very kindly exarnined all the refer- 
ences to Mediaeval French writers, to Professor - Meynial of 
Paris, and Mr E. Barker of HfTew College, who liave read the 
proofs of Part I., and to Mr F. Urqnhart of Balliol, who 
has read the proofs of Part ' II. 

The printed' texts' of 'Bracton - are obviously very defective, 
and. I have used the text of the Bodleian MSS., Bigby, 222, 
Professor Woodbine, in the first volume of his edition of 
Bracton, has indeed thrown some doubt upon Maitland’s 
judgment of the value of this text, but I have thought it 
best in the meanwhile, pending the appearance of Professor 
Woodbine’s text, to use it. I am under great obligation to 
Mr G. C. Winstedt of Magdalen College and the Bodleian 
Library for furnishing me with its readings throughout. 

A. J, CAELYLE. 

Oxford, 1916. 


In this edition the text of Bracton is given as in Professor 
Woodbine’s edition, so far as it has been published, and I 
give the reference to the folios, but I have also retained the 
reference tr Books and chapters, these may be convenient. 
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INTEODUGTION. 


Ik the last volume we endeavoured to determine the nature of 
the influence of the ancient world on the political theory of the 
Middle Ages, as it is represented in the systems of mediaeval 
Boman and Canon law. It seemed well to consider these 
elements of mediaeval theory first, because in order to appreciate 
rightly the nature or characteristic developments of political 
thought, we must first consider carefully how much had been 
inherited from the ancient world, and also because with the 
help of these more or less systematic works we can distinguish 
more easily between the normal opinions of men and abnormal 
or eccentric views. 

We must now face the task of trying to determine what 
were the characteristic political theories of those centuries of 
the Middle Ages during which ail ideas were in a state of 
ferment, during which nothing was fixed or systematic, hut 
every day as it brought new conditions so also it brought new 
theories, new ideas, often in such bewildering abundance as to 
make it difficult to estimate their value. 

We turn in this volume first to the consideration of the 
characteristic conceptions of feudalism and their influence on 
the development of political ideas, and we have found that in 
order to deal with this effectively we must carry our study 
down to the end of the thirteenth century. For the rest we 
deal with the political theory as iiiustrated in general literature 
only to the end of the twelfth century, for in the thii'teenth 
eentuiy the great schoolmen began to reduce the world of ideas 
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and theories to a systematic form. The work of these great 
systematic thinkers was indeed, often admirable and enlightened^ 
and we propose in later volumes to deal with thiSj but there has 
been in our judgment some tendency to misunderstand mediseval 
thought^ because it has been studied too exclusively in these 
systematic writers. There has been a tendency to conceive of 
it as representing a completely articulated system of fixed 
principles and logical deductions from them. This is truey 
strictly speaking, only of the thirteenth century, and even then 
only of the great schoolmen. The literature of the centuries 
from the tenth to the twelfth century represents no such 
systematic mode of thought ; the men of these times had indeed 
in the writings of the Christian Fathers a great body of theories 
and principles which had a constant inflnenee upon them, while 
their habit of life and feeling was grounded in the traditions 
of the new Teutonic societies, but in neither of these had they 
an ordered and articulated system of political thought, but 
rather a body of principles, significant indeed and profound, but 
not always easily to be reconciled with each other. The history 
of the social and political ideas of these centuries is the history 
of the continual discovery of the relation of the traditions and 
principles which men had inherited to the actual circumstances 
of the time. 

Our main difficulty in handling the matter is due not to the 
want of materials, for there is almost an over-abundance of 
these, but rather to the variety and complexity of the materials, 
and to the difficulty necessarily inherent in the attempt to set 
out in some systematic terms the conceptions of men who were 
not systematic thinkers, while they were acting and thinking 
energetically and often audaciously. And if the materials are 
abundant, the political ideas themselves are somewhat bewilder- 
ing in their complexity. It has sometimes been thought that the 
political theory of the Middle Ages was simple and clear, because 
it was dominated by the principle of the unity of the world 
under the supremacy of the spiritual power. But the real truth 
is very different. We do not doubt that these conceptions had 
a real importance, but there were other aspects of the theory of 
society which were at least equally important, and which were 
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more permanent in their importance. We cannot rightly 
apprehend the character of mediacTal civilisation if we eonoeive 
of it as something isolated from the continuous movement of 
Western life^ for indeed as it was in a large measure foimded 
upon the civilisation of the ancient world, so also it contained 
the elements of the modem. 

Let ns try to sum up briefly the general characteristics of 
the political ideas with which the men of the Middle Ages 
set out. 

It is evident to any student of the political thought of the 
Middle Ages that it was immensely influenced by the traditions 
of the Christian Fathers — -it is from them that it directly and 
immediately derived the forms under which it expressed its 
own conceptions. The formal political theory of the Middle 
Ages is dominated by the contrast between nature and con- 
vention ; to the Fathers and to the great majority of mediseval 
writers, until St Thomas Aquinas and the recovery of the 
Aristotelian Politics, all the great institutions of society are 
conventional and not natural. Men are, in this view, by 
nature free and equal, and possess the world and the things in 
it in common, while coercive government and slavery and 
private property are conventionar institutions which were 
devised to correct the vices of human nature when it lost its 
first innocence. These great formal conceptions indeed control 
the terms of political theory until the end of the eighteenth 
century, until Eousseau and Burke and the beginnings of the 
modern historical method. La the first volume of this work 
we have end eavoui'ed to set out in detail the characteristics of 
this mode of thought, and we can here only refer the readers 
to this. 

If, however, we are rightly to appreciate the relations of 
mediaeval thought to that of the ancient world, we must re- 
member that although these theories came to the Middle Ages 
primarily through the Christian Fathers, they were not dis- 
tinctively Christian conceptions, but rather the commonplaces of 
the later philosophical schools, and the Fathers learned them 
in the schools and universities where they were educated. The 
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forms of the political theory of the Middle Ages represent there- 
fore ' an ' inheritance from the Stoics and other philosophical 
schools, of the Empire. 

We must consider a little more closely the character of 
these theories. ' To the Stoics and the Christian Fathers the 
institutions of society were conventional, not natural, and, they 
understood the natural as being in the first place the primitive. 
But the natural was to them something more than the primitive, 
it represented something which was also essential and permanent . 
It was necessary for the due order of human life that men 
should rule over each other, and the Fathers added to this the 
conception that in some sense slavery was a punishment as 
well as a remedy for human vice. But both philosophers and 
Fathers maintained that the freedom and equality of human 
nature continued to be real. Their conception of human nature 
was radically distinct from that which is represented by the 
Axistotelian philosophy. To them there was no such thing as 
a naturally servile person, for the soul of man was always free. 
This principle is indeed the exact reverse of that of Aristotle. 
He found the ground and justification of slavery in his judg- 
ment that only some men were in the full sense rational and 
capable of virtue, while others were not properly and fully 
possessed of reason, and could not therefore in the strict and 
complete sense of the word possess virtue. Whatever may 
have been the foundation of this judgment, the judgment had 
disappeared before the Christian era, and Cicero had in a famous 
passage, summing up the philosophical judgment of his time, 
repudiated it in the strongest terms.^ Seneca, a hundred years 
later, repeats the judgment in a memorable phrase. Men's 
bodies, he says, may be enslaved, the mind is free.^ These 
priQciples are also those of the Christian faith. To St Paul 
slavery is a merely external and accidental condition, the slave 
is just as capable of the highest life, the life of communion 
with God, as the freeman. His great words, “ There can be 
neither Jew nor Greek, there can be neither bond nor free, 
there can be no male and female : for ye are all one in Christ 

1 Ot voi. i. p. 8 ; Cicero, * Be I«gi- ® Cf. i. p. 21; Senaoa, ‘JDe 
bus,* i. 10, 12. Beueficiis,’ iii. 20. 



INTEOBtrOTIOH, 


6 


Jesus/' represeut the principle of all Christian writers^ We 
haTe in the first volume pointed out how emphatically' these 
principles are restated in the literature of the^ ninth century,^ 
and in the second volume how they are repeated by the Eoman 
jurists' and the Canonists of the Middle Ages,® ' 

It is not, however, only slavery which was held to be con- 
ventional, the same thing applies also to private property, in 
the primitive and innocent conditions of human life there was 
no such thing as private property, but all things were common. 
Private property is the result of man’s greed and avarice, and 
is Justified only as a limitation of this. Private property is 
indeed lawful, but it is the creation of the State, and is deter- 
mined and limited by its authority ; and while the institution is 
lawful under the sinful conditions of human nature, the good 
things which God has given men through nature are still 
intended for the use of all. When the rich man assists the 
poor he is doing an act of justice, not of charity.^ 

The institution of government is also conventional, and not 
natural. To the Stoics and the Fathers the coercive control of 
man by man is not an institution of nature. By nature men, 
being free and equal, were under no system of coercive control. 
Like slavery, the introduction of this was the result of the loss 
of man's original innocence, and represented the need of some 
power which might control and limit the unreasonable passions 
and appetites of human nature. This was the doctrine of the 
Christian Fathers, but it was also the doctrine of the Stoics as 
represented by Seneca,® and it is impossible to understand 
the mediseval theories of government if we forget this. It was 
not till Aristotle's Politics were rediscovered in the thirteenth 
century that St Thomas Aquinas under their influence recognised 
that the State was not merely an institution devised to correct 
men’s vices, but rather the necessary form of a real and full 
human life.^ The formal conceptions of the Middle Ages were, 
however, on this point little affected by St Thomas. It is 

^ Cf. Gal. iii, 28 ; vol. i. p. 84 ; and Part I. chap. 5 ; Part 11. chap. 6. 
pp. 11M24. » Cf. voi. i. pp. 23, 24, 125-131. 

® Cf. voi. i. pp. 199-209. ® Gf. St Thomas Aquinas, ‘Be 

8 Cf vol.ii. pp. 34-40, 117-135. Begimine Prineipum,* I. i. ; and 

« Cf. vol.i. chaps. 4, 8, 12 ; vol. ii. ‘ Summa Theoiogica,’ I. Q. 96. 4. 
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eTident that the conception of the conventional and “ xmnatnral ” 
character of the state was too firmly fixed to be shaken even by 
Ms authority, and that it passed with little alteration into the 
political theory of the sixteenth, seventeenth, and eighteenth 
centuries, and that, as we have said, it was not until Bousseau 
in the ‘ Oontrat Social ’ recovered the organic conception of the 
state,^ and till the rise of the historical method of study- 
ing institutions, that this mode of thought passed away ; and it 
lingered on in the nineteenth century in the form of the “police 
theory ” of the state, of Herbert Spencer and the English radicals. 

The formal theory of nature and convention in the Middle 
Ages represents the principles of the post-Aristotelian philos- 
ophy, as mediated by the Christian Fathers. We must refer 
the reader to the second volume of this work for a discussion of 
the place of these conceptions in the Boman and Canon law of 
the twelfth century. 

So far, then, we have been dealing with conceptions which 
dominate the theories of the Middle Ages, and which had come 
to them through the Fathers, but wMch were not strictly speak- 
ing distinctively Christian, but rather represented the general 
principles of the post-Aristotelian pMlosophy. The political 
theory of the Middle Ages was also however profoundly 
affected, or rather controlled, by certain conceptions wMch 
were distinctively Christian in their form, if not in their origin. 

The first of these is the jninciple of the autonomy of 
the spiritual life, wMcli in these ages assumed the form of 
the independence of the spiritual authority from the control 
of the temporal. We have endeavoured in the fihst volume 
to give some account of the nature and early forms of tMs con- 
ception. It finds charactmstic and permanently important 
expression in the phrases of the letters and tractates of Pope 
Gelasius I., in which he lays down the great principle that the 
spiritual and the temporal authority each derives its authority 
from God, and that each is independent of the other within its 
own sphere, while each is dependent in the sphere of the other.® 

• Of. Eousasau, ‘ Contrat Social,’ i. 8. Pope Gelasias I., Tract, iv. 11, and 

* Yol. i. Part* III* ciiap. 15 ; and' ■ Bp., xii. 2. 
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We have in the second volume endeavoured to ■ give some ac- 
eouiit of the treatment of this principle by the Civilians and 
Canonists of the twelfth and thirteenth centuries.^ / We shall 
have to consider in detail the relation^ of these principles to 
the theory and structure of mediaeval society. We shall have 
to deal with the theory and the practical nature of the Telations 
of the spiritual and temporal powers in the Middle Ages, to 
plunge into the great conflict of the Papacy and the Empire, to 
try to disentangle the real and vital significance of that great 
dispute whose clamour fills these centuries. 

But before we do this we must remind ourselves of the real 
nature of the problem, the real and fundamental principle 
which lies behind the confused noise of factions. Behind the 
forms of the great conflict we have to recognise the appearance 
in the consciousness of the civilised world of principles new 
and immensely significant. For behind it all there lies a 
development of the conception of individuality or personality 
which was unknown to the ancient world. We cannot here 
pretend to measure fully the gulf which lies between the 
Platonic and Aristotelian philosophy and that of the Stoics, 
and the other later philosophical systems, but it cannot be 
doubted that the gulf is profound. The phrases, for instance, 
in which Seneca describes the self-sufficiency of the wise man 
may be exaggerated and overstrained. No one, he says, can 
strictly be said either to benefit or to injure the wise man, for 
he is, except for his mortality, like God himself ; he is indeed 
bound to the service of the common good, but if the conditions 
of life are such as to make it impossible for him to take part in 
public affairs, he can withdraw into himself and still serve the 
same cause by developing his own nature and character.^ The 
phrases may be overstrained and rhetorical, but they represent 
a sense of individual personality which is immensely signifi- 
cant, an apprehension of aspects of human life which are sacred 
and inviolable, independent of the authority, and, in his view, 
even of the support of society. 

^ Of. voL ii. Part I. chap. 8 ; Part De Giementia/ i. 3. 2; ‘ De Otio,* iii*, 
II. chap®. 10 and II. and voL i. pp. 26-29. 

* Of. Seneca — ‘Ad Serenmn,* viiii; 
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. .■Tile ctonges wiiicli can be traced in tbe bistory of Western 
■tbonglit can b obseryed with equal clearness in the Semitic 
literature of the Old Testament. There are few sayings more 
sigiiifica-iit than those indignant words in w^hich Ezekiel repudi- 
ates' the traditional conceptions of Israel. ‘‘The soul that 
sinneth, it shall die. The son shall not bear the iniquity of the 
father, neither shall the father hear the iniquity of the son : 
the righteousness of the righteous shall be upon him, and the 
wickedness of the wicked shall be upon him.'’’ ^ The solidarity 
of the primitive and ancient giuup was giving way before the 
development of a new* apprehension of individuality. 

It is this apprehension to w^hich a new’^ impulse and force was 
given by our Lord and his disciples. To them the soul of man 
has an individual relation with God w^hich goes beyond the 
control of the society. The principles of the Christian religion 
represent, on this side, the same development as that of Ezekiel 
and the Stoics, and it is on this foundation that the civilisation 
of the medigeval and modern world has grown up. This does 
not mean that religion has no social aspect, or that the political 
societies have no moral or spiritual character, but it does mean 
that men have been compelled to recognise that the individual 
religious and moral experience transcends the authority of the 
political and even of the religious society, and that the religious 
society as embodying this spiritual experience cannot tolerate 
the control of the State. There are aspects of human life w^hich 
are not and cannot be under the control of the law’s or authority 
of the State. 

It is true that the great individualist development has often 
been misinterpreted and exaggerated, and the greatest task 
of the modern world is to recover the sense of the organic 
unity of human life, that sense of unity which to the Christian 
faith is equally vital with the sense of individuality. The 
recovery of that sense of unity by Eousseau and Burke does 
indeed represent a gieat moment in the development of human 
apprehension, and separates the political thinking and action 
of the nineteenth century by a great gulf from that of the 
preceding centuries. We are once again Aristotelian, but 

* Ezekiel xviii. 20. 
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with a great difference, tor the apprelieiisioia of ' individual 
personality remains with ns. 

It is these convictions which lie beliind the great struggles of 
the spiritual and temporal powers in the Middle Ages,, the great- 
ness of the conflict is some measure of the immense di ffi culties 
which beset then, and even now, the attempt to disentangle the 
sphere of religion from those aspects of life which axe under the 
control of the State. For it must not be supposed that this was 
an easy thing to do. In the first volume we have endeavoured to 
point out how in the ninth century, while men clearly recognised 
in principle the distinction between the sphere of the two great 
authorities, yet in actual practice the two authorities constantly 
overlapped.^ These difficulties became far greater in the cen- 
turies which followed, and we cannot measure the significance 
of the events which took place, or estimate the real character of 
the theories which were put forward, unless we continually 
take account of this. 

The political theory of the Middle Ages then inherited a 
great conception of the independence of the Church, and wo 
have here the first conception which was distinctively Christian, 
at least in form. 

There is, however, another conception which the Middle Ages 
inherited from the ancient world which is also distinctively 
Christian in form if not in substance. This is the principle 
of the divine nature and origin of political authority. We have 
dealt with the origin and nature of this conception in the first 
volume,® and have in the second volume examined the treatment 
of the subject by the Civilians and Canonists of the twelfth 
century,^ and it is unnecessary to say more about it here, as we 
shall have to consider its significance very carefully in this 
volume. But we must be under no misapprehension, whatever 
may have been the precise significance of St Augustine's treat- 
ment of the natme of secular authority, and the extent of its 
influence, the tradition which had come down to the Middle 
Ages was substantially clear and emphatic, and that was that 

^ Of. vol. i. pp. 253-292. 218. 

* Of. voi. i. pp. 89-98, 147-180, 211- » Cf. vol. ii. pp. 76-78, 143-150. 





INTBOPtJOTIOH. 


the secular power is a divine institution and derives its 
antlioritj from God. 

' : OOhis conception liad been interpreted by . some of the FatherSj 
and notably by St Gregory the.Greatj as meaning that the 
authority of the secular ruler was in such a sense divine that 
it was irreligious and profane to resist, or even to criticise it.^ 
The theory of the Divine Bight of the King is a patristic 
conception whose influence in the Middle Ages we shall' have 
to consider, although it was not till the period of the Eenais- 
sance that it can be said to have received its full development, 
and it was then related to the development of the absolute 
monarchy in Europe. 

Such, then, are in general outline the principles of political 
theory which the Middle Ages inherited by direct and con- 
tinuous tradition from the ancient world, and these influences 
must be clearly and sharply distinguished from those which 
came to them in the twelfth century through the revived 
study of the Eoman jurisprudence, and in the thirteenth 
century through the rediscovery of Aristotle’s Politics. We 
have dealt with the former of these influences in the second 
volume, the latter we must leave till we can deal with the 
thirteenth century in a later volume. It was in the main 
through the writings of the Bathers that the continuous tradi- 
tion came, but, as we shall have occasion to see, it was rein- 
forced throughout these centuries by the energetic study of the 
Latin authors whose works had survived. We have seen that 
in many most important aspects this continuous tradition repre- 
sents rather the general political ideas of the last centuries of 
the ancient world than distinctively Christian conceptions. 

We must now observe that the order of society in Western 
Europe was based largely upon principles which belonged to the 
new societies. There has been and there still is much contro- 
versy on the exact degree of the independence of the Teutonic 
constitutions and political principles. The great constitutional 
historians of the middle of the nineteenth century, like Waite 
and Stubbs, assumed that the ancient world had little or no 

^ Gf. vol. i. pp. 147-160. 
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mfluence in deterroining the characteristic forms and principles 
of the governmeiit of the Teutonic state, in the latter' part 
of the nineteenth century a very learned and capable body of 
historical scholars, of whom the chief were, on the Oontinent, 
Fustel de Coulanges, and in England, Seebohm, argued that 
in reality much which had been thought to be Teutonic was 
merely an adaptation of the forms and principles of the pro-' 
vincial administration of the later empire; We do not need 
for our purpose to attempt a dogmatic decision of the con- 
troversy, though we cannot conceal our own conviction that 
the balance of historical research and discussion has turned 
strongly against the Eomanist view. For our purpose it is 
enough that we should observe the nature of the principles 
which were implicit in the structure of the new societies, and 
which found a large measure of reasoned expression in the 
literature especially of the ninth century. 

Some of these principles are of great significance. The first 
and fundamental principle implicit in the organisation of the 
new societies is the supremacy of the law or custom of the 
community over all its members, from the humblest free man 
to the king. And the second is that there could be no suc- 
cession to kingship without the election or recognition of the 
community. There is here indeed an obvious parallel, but also 
an obvious divergence in the structure of the Teutonic societies, 
as compared with that of the Boman empire. It was indeed 
the fundamental principle of the Boman jurists that the source 
of ail political authority was the Boman people, that the 
emperor held Ms authority only because the Boman people 
had been pleased to confer it upon him.^ But there was this 
far-reaching difference between the Boman legal theory and 
the principles of the Teutonic societies, that the Boman theory 
was a theory of origins, while the Teutonic principles were 
those of actually existing conditions. It was not merely that 
the Teutonic king required the consent or recognition of the 
community for his accession to power, but that he was not over 
the law, nor its creator, but under it. The Boman doctrine of 
the legislative authority of the emperor has no counterpart in 
Of. wl. i. pjp;63-70» 
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tlie principles of the Teutonic, societies, the law was the law of 
the community, not of the king. It is true indeed that in the 
earlier Middle Ages there was normally no such thing as legis- 
lation in the modern.' sense, the law, strictly speaking, was noth- 
ing hut the traditional custom of the community, and legislative 
acts were, properly speaking, nothing but authoritative declara- 
tions of ■custom. '.As the changing conditions of medieval life 
finally made deliberate modification of the^se customs inevitable, 
such action was taken, though reluctantly, but could only be 
taken with the assent, expressed or tacit, of the community. 

Here axe indeed political principles or ideas of the highest 
moment, derived not from the traditions of the ancient world 
and empire, but rooted in the constitutional practice of the 
new societies. We have endeavoured to set out the evidence 
for the predominance of these conceptions in the first volume,^ 
but their significance cannot be fully appreciated without a 
study of the more important works on the constitutional 
history of the various European countries in the early Middle 
Ages. 

It is in relation to these principles that we have to study the 
appearance of the doctrine of the social contract ; that is, the 
conception of an agreement or bargain between the people and 
the ruler. In the popular mind this conception is supposed to 
belong to the seventeenth and eighteenth centuries, hut the 
real truth is that it is a medimval conception, and that it arose 
primarily out of conceptions and circumstances which were 
characteristic of medieval society. This principle or theory 
has some place in ancient literature, especially in Plato’s 
‘Laws,’® and a phrase of St Augustine’s has been sometimes 
quoted as related to it, though probably without any sufficient 
justification,® but there is no evidence that there is any con- 
tinuity between the Platonic theory and that of the Mddle Ages. 
We have in the first volume pointed out the circmiistances out 
of which we think it arose,* and, as we shall have to deal with 
it In detail in this volume, we need only here say that it seems 
to UB clear that its origin is to be traced to the promises of 

1 Cf. voL i. chaps- 19 and 20. * St Augustine, * Confessions,’ III. 8, 2. 

' Cf. voKi. p. n. ■ * Cf. vol. 1 . pp. 240-252. 
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obedience to tlie law, md of good government tafcen by the 
king on Ms accession. It was in the eleventh , century that the 
conception found a formal expression, but the principles which 
lay behind the formal expression were already in existence, 
and were firmly rooted in the constitutional order of the early 
Middle Ages. 

In approaching the subject of the nature of the political 
theory of the great central period of mediaeval civilisation, 
from the tenth to the thirteenth centuries, we must then first 
be careful to observe the nature of the general principles which 
the men of that time had inherited. These principles were 
complex, and no complete or systematic treatment of them was 
made until the thirteenth century. It may indeed be doubted 
whether the various elements were capable of being brought 
into an organic relation with each other, but we must not 
here anticipate the discussion wMch belongs to later volumes. 
Whether in the end these various conceptions were capable of 
being fused into an organic whole or not, we must recognise 
that they all have a real and significant place in mediaeval 
theory. The great formal conception of the distinction between 
nature and convention, which came from the post-Aristotelian 
philosophy in which the Christian Fathers were trained ; the 
principle of the equality and freedom of men which arose out 
of this and the Christian tradition ; the immensely significant 
conception of the necessary freedom of the spiritual life and 
the spiritual authority which specially represents this ; the con- 
viction of the sanctity of the political order ; the principle of 
the supreme authority of the law or custom of the community, 
and of the King as responsible to govern according to the law, 
— ^these conceptions or principles dominated the sentiment and 
the theory of all mediaval society. 

Our present task is to consider the development of these 
conceptions under the actual circumstances of European society 
from the tenth to the thirteenth centuries, and to inquire how 
far they may have been modified or superseded by other 
principles. For the new times brought new conditions, new 
and important forms of political and social relations. We shall 
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!ia?e, ispeclally to consider liow far the deTelopment of feudal 
iieas^ 'and the organisation of European society on the basis of 
feudal tennre, may have modified or overlaid earlier principles ; 
how far again in the great conflicts between the spiritual and 
the temporal powers the conception of the sanctity and 
autonomy of either may have been questioned or denied. The 
development of mediseval society was very rapidj and the 
intellectnai development- was even more rapid than that of 
the organisation of society. The greatest difficulty indeed with 
which the historian has to contend, in trying to interpret the 
Middle Ages to the modern world, is the impression that the 
civilisation of these times was stationary and rigid, that the 
medisBval world was unlike the modern, specially in this, that it 
was unchanging, while we perpetually change. This tradition 
is primarily derived from the ignorance and prejudice of the 
men of the new learning and the Eenaissance, and lingers 
OB, not in serious history, but in the literary tradition, and in 
the prejudices which arose naturally enough out of the great 
struggles of the Beformation and the Eevolution. If we are to 
study the Middle Ages intelligently, if we are to appreciate 
their real relation to the modern world, we must dismiss from 
our minds these notions of a fixed and stereotyped society, we 
must rather recognise that there have been few periods in the 
history of the world when the movement of thought and of 
life was more rapid than in the twelfth and thirteenth 
centuries. 

When we attempt to trace the history of political ideas 
in the Middle Ages, we are at once confronted with the fact 
that, after the active political reflection which is represented in 
the literature of the ninth century, there follows a consider- 
able period from which very little indeed of political theory 
has survived in literature. Prom the end of the ninth century 
till the middle of the eleventh the references to the principles 
or ideas of polities are very scanty indeed. We have indeed to 
remember that it is probable that a great deal of literature, 
especially in the vernacular languages, has disappeared, but it 
is at least a probable conclusion from what has survived that 
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there was not much reflection upon social and political qnes- 
tionSj and that it was not till the middle of the eleventh 
century that the great political agitations in Germany, and the 
development of the great conflict between the Papacy and 
the Empire, compelled, men to question themselves as to the 
principles which underlay the order of society. 

This does not mean that during this time no Important 
changes were taking place in the structure of European society ; 
on the contrary, in some respects the period was one of great 
and significant development. It was during these years that 
feudalism was taking shape and form, establishing itself as a 
system of social and economic and military organisation, and 
in gome degree aflecting the structure of government. How 
far the growth of feudalism affected the principle or theory of 
political organisation is the first important question which we 
have to consider. 

It was during these years that European civilisation was 
being rescued from a second great wave of barbarism, which 
threatened for a time to overwhelm it. For upon the confused 
faction fights which distracted Western Europe while the great 
empire of Charlemagne was breaking up, there fell the torrent 
of the second barbaric invasion. The IJ^Torsemen on the I^orth 
and West, the Magyars on the East harried and plundered, and 
for a time it seemed as though the work of the preceding 
centuries would be completely undone; and indeed Europe 
very nearly relapsed into anarchy, and Church and State were 
almost overwhelmed in a common destruction. But the victory 
of Alfred over the Danes, of Otto the Great at the Lechfeid over 
the Magyars, and the iinnts witbin which the IJi^orse invasion 
of France was finally contained, mark the fact that the new 
civilisation was stronger than the forces which attacked it, that 
the new barbarians had to reckon with a civilisation which 
was not worn out like that of the Western Empire which the 
forefathers of the Franks and the Englishmen had overthrown 
five centuries earlier, but with one which was living and powerful 
and capable of a rapid recovery and growth. The new invasions 
did indeed leave profound traces behind them, but the greatest 
and most powerful of the invaders, the IsTormans who settled in 
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Nortti- Western Brance, proved, rapidly that they were capable 
Eot' merely of conquest, .but that they could contribute greatly 
■ to the progress of ' the very civilisation which for the moment 
they bad shaken. 

:. OOhe development of feudalism was in. great measure the 
result of the downfall of the Carolingian civilisation, but 
the effects of this can also be traced in the relations of the 
■Papacy and the Empire. The breaking up of the Empire of 
Charlemagne might indeed seem to have set the Papacy at 
liberty, but actually it left it under the tyranny of the bar- 
barous factions of the Eoman nobles, and its degradation was 
even deeper than that of the State. It was rescued from this 
in the tenth century by the Ottos, and in the eleventh by 
Henry III., but the conditions of its deliverance held in 
themselves the seeds of disaster. The emperor exercised, and 
for the time with excellent results, a very large measure of 
control over the Church, and especially over the appointment 
of its chief ministers, but it was impossible that the Church 
should in the long run acquiesce in this. The principle of its 
necessary independence was too firmly rooted in its history, 
and it was the attempt to recover and vindicate this which 
led to the great conflict of the Papacy and the Empire, of 
the spiritual and temporal powers in the various European 
countries. This conflict in its turn contributed a great deal 
to compel men to consider and make explicit the fundamental 
principles of the structure and organisations of society, and 
thus to produce those energetic and audacious developments 
in political theory which we have to consider. 

We have, then, to deal with three great subjects — ^first, the 
nature of the principles implicit in feudalism, and the effect 
of these principles upon political ideas 5 second, the character- 
istic political conceptions of the eleventh and twelfth centuries 
as related to the development of the general political and social 
structure of Western civilisation ; and thirdly, the forms and 
theories of the relations of the temporal and spiritual authorities. 
It is indeed true that we cannot isolate these various aspects of 
mediflBval life and thought from each other, but they do in some 
measure really represent the operation of different forces, and 
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we liave to consider how far it may be true that' they tended 
to give rise to different conceptions or principles. We shall 
have to make the effort finally to bring our reflections upon 
them togetherj and to form some nnified view of their effect 
upon the principles of mediaeval lifCy but for the time being 
we have found ourselves driven to deal with them separately. 

We have fonnd that the adequate treatment of the subjects 
has required so much space that we have decided to deal with 
feudalism and the general political ideas in this volume, and 
with the relations of the temporal and spiritual powers in the 
next. 

We deal with feudalism first, not because it was in our judg- 
ment the most important element in the structure of mediseval 
society, but because it has often been thought to have been so, 
and because this at least is true, that whatever its influence 
may have been, it represented a new element in civilisation. 
In dealing with it we shall be obliged to transcend the limits 
of time which we have set to the general scope of this volume. 
For the significance of feudalism in relation to political theory 
cannot adequately be discussed without taking into account the 
great feudal law books of the thirteenth century ; and, what is 
more important, the system of feudalism represents an organic 
development ciffminating in the latter years of the thirteenth 
century, which cannot be understood unless we take account 
of the whole process of its development. We are, of course, 
aware of the risk that we run of reading back the conceptions 
of the thirteenth century into the eleventh and twelfth, and 
we shall do our best to guard against this risk. 




PART I 


THE INFLUENCE OF FEUDALISM ON POLITICAL' THEOII. 


CHAFTEE L 
PERSONAL LOYALTY, 

Thebe is perhaps no subject in medisevai history which is so 
difficult as that of feudalism. Its origins are still obscure 
and controverted, its development belongs largely to the tenth 
century, and there are few periods of medisBval history where 
the sources of our information are so scanty and so fragmentary, 
and in the literature which has survived there is only a little 
that can be said to bear directly upon feudalism. And, finally, 
its real nature and essential characteristics have been so con- 
fused by the laxity of literary usage that it is difficult to say 
what is meant by the word. 

Feudalism is a system of personal relations, of land tenure, 
of military organisation, of judicial order, and of political 
order. It affected the life of every class in the mediseval 
community, from the villein to the king or emperor, and it 
even affected profoundly the position of at least the greater 
clergy, the bishops and abbots. There are, indeed, few aspects 
of mediaeval life which were not touched by it, and it is 
therefore natural that it shoidd be thought that it must have 
profoundly modified both the institutions and the political 
ideas of the Middle Ages. 

It is not our part here to deal with the first of these 
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subjects, tlie infiiience of feudalism on the institHtions of 
the Middle Ages, its direct effects upon the forms of the 
great constitutional development which culminated in the 
Parliament of Edward I. and the States-General of Philip the 
Pair, and the parallel developments in other European coun- 
tries. We cannot even attempt to summarise the results of the 
work of the constitutional historians, for any summary would 
probably mislead rather than illuminate. But it is possible 
to say that while feudalism left for centuries deeply marked 
traces on the social and political structui^e of European society, 
and wiiile the great systems of national organisation did indeed 
take into themselves elements which belonged to feudalism, 
they also represented iiriiiciples which in their essential nature 
were independent of and even contradictory to some specific 
characteristics of the feudal system. In the end the king 
or the parliament, or both, came to be directly related to all 
the individuals who compose the State, and in their authority 
the local and personal authorities and jurisdictions of feudalism 
were finally lost. The royal Justice at last absorbs all feudal 
justice, in the administrative authority of the crown all the 
areas of feudal administration are merged, and the legislative 
authority of parliament asserts itself as supreme over all 
feudal traditions and customs. The king and the parliament 
represent the nation, and the unity of the nation finally 
transcends all the separatist tendencies of feudalism. 

It may even be said that the best example of this can be 
found in that country wliere at first sight feudalism might seem 
to have triumphed, for the unity of the German kingdom was 
finally destroyed, and the great fiefs became practically auton- 
omous provinces. But it was not feudalism which triumphed, 
but temtorialism. In the territorial areas there developed the 
same centralised authority and administration as in England or 
France, and it was no doubt that very fact which accounts for 
the failure of the constitutional movement of the close of the 
fifteenth century. 

We have to deal here not primarily with institutions, but 
with the question how far feudalism affected the political ideas 
of the Middle Ages, how far its influence coincided with the 
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traditions wliich tliey inherited, and furthered the deTelopment 
of social and political ideas which were already presentj or how 
far it may have tended to neutralise or modify' them. We 
must be prepared to find that' the influence of feudalism was 
very complex, ' and that it may have tended in ' different 
directions. 

We begin by pointing out what may seem a paradox, that 
feudalism represents two principles which in their ultimate 
development may seem contradictory, but which yet affected 
the minds of the men of the Middle Ages at the same time* 
The first principle is that of personal loyalty and devotion, the 
second is that of the contractual relation* 

The first principle is that which is represented especially in 
the poetic literature of the Middle Ages, and which has thus 
passed naturally enough into the literary as distinguished from 
the historical presentation of the Middle Ages in modern 
times. We are all familiar with the romantic representation 
of mediasval life as dominated by the sentiment of chivalrous 
loyalty and devotion. How much of exaggeration there is con- 
tained in this we shall presently see, but there are elements of 
real truth in it. And, more than this, these sentiments have a 
real and permanent importance in political as well as in social 
life. Human life in its deepest and largest terms cannot be 
lived upon principles of utility and contract. Whether in the 
family or in the nation the actual working of human life is 
impossible without the sense of loyalty and devotion. 

This is the first principle of feudalism, and the second may 
well seem contradictory to it. For nothing could seem further 
apart than the conception of personal loyalty and the conception 
of bargain or contract as the foundation of human relations. 
And yet there is no escape from the conclusion that in the last 
resort feudal relations were contractual relations, that the 
vassal was bound indeed to discharge certain obligations, but 
only on the condition that the lord also discharged Ms obliga- 
tions to the vassal. Here again it is evident that we are deal- 
ing with a principle which is reasonable and just, for in the 
long run human relations are impossible unless there is some 
reasonable recognition and fulfilment of mutual obligations. 
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Tbe. principles may seem contradictoryj and indeed tliey were 
bard' to reconcile, but it is also true to^ say that tbey were not 
only held together and constantly reconciled in practice, but 
also that the political tliinkers of the Middle Ages were aware 
of cert^ great rational principles which lie behind these con- 
ceptions, and in which they found a reasonable reconciliation 
of them. 

For this is the truth about feudalism. At first sight it seems 
very strange and tmintelligible. We find it difficult to under- 
stand how men could think and act thus, but if we are a little 
patient we find it becoming intelligible, and finally we see it not 
as wholly unnatural and abnormal, but as representing a phase 
of social and political development which lies indeed behind us, 
but whose conditions we can xmderstand, and we shall see 
that in a measure these apparently strange principles have a 
continuing significance even among ourselves. 

The difficulty of understanding feudalism has been immensely 
increased by the habit of conceiving of it as a homogeneous 
system, complete and perfect at some definite time and place. 
It becomes much more intelligible when we begin to see that 
under the one term there are contained ideas which were very 
different from each other, and that as it had slowly grown up, 
so it was perpetually developing and changing. The feudal idea 
as it is presented to us in the epic or romantic poetry is some- 
thing quite different from that which is represented by such a 
characteristic set of law books as those which make up the 
Assizes of Jerusalem, or by Eeaumanoir, and when we look a 
little more closely we begin to understand this, and to see that 
the conceptions of the epics and romances of the twelfth and 
thirteenth centuries represent sometimes the tradition of the 
past, sometimes an elaborate and artificial convention rather 
than the actual reality. 

There has indeed often been a very serious misunderstanding 
even among scholars as to the value of the artistic representa- 
tion of manners and customs. In some poetry, as for instance 
in the earlier mediaBval epic, the picture of external life and 
manners of men and women, is highly realistic, and supplies us 
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with very valiiable information as to the conditions of eon- 
temporary society- In other forms of Mteratnre, and especially 
in the romance of the twelfth and thirteenth centuries, it is 
evident that we are dealing with an art which is in great part, 
in its relation to the circumstances of life, conventional and 
traditional, and which even in its essential sentimental or 
emotional interest represents an ■ abstraction of human life, 
valuable indeed and profoundly moving and significant, but 
still an abstraction rather than a realistic treatment. The 
great fighting man of the epic literature, and the frank, high- 
hearted, and sometimes implacable w^oman, upon whom often 
the whole movement of the story depends, these are real figures 
of men and women, and they live in the real world. Bnt the 
romantic hero or heroine, absorbed in their emotions, far re- 
moved from the actual circumstances of daily life, are placed 
in a world which is mainly unreal and conventional. The 
transition from the Beowulf or the Icelandic Sagas to the 
Arthurian romance is the transition from idealised and heroic 
reality to an elaborate convention. 

It is necessary to use the evidence of mediaeval poetry with 
great cantion, and to make careful distinctions between the 
value of different forms of it as illustrating the customs and 
ideas of any one time. ^ ^ ^ ^ ^ ^ ^ ^ ^ 

We cannot here attempt to discuss in detail the origin of 
feudalism, the subject has been handled with great learning 
by a number of historians,^ but we can say with great con- 
fidence that its origin was extremely complex. Comitatus, 
Commendatio, and Beneficium, these are the main elements of 
the relation of lord and vassal, and each of these had an im- 
portant part in the development of the whole system. Prom 
the Comitatus there came the devotion of the band of followers 
to their leader in war, the almost indissoluble tie which united 
the companion '' to his chief in faith and loyalty, and this may 
have been the first, as it was certainly among the most import- 
ant, of the elements out of which the feudal relation grew. It 

1 Of. e.ff,, Waitz, Bnmner, Fustei de Coulanges, Flach, &c. 
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la t-Ms aspect of the relation that we find specially illustrated 
in the epics: and romances, while its influence can also be traced 
in cortatQ. principles of the feudal law books. The: process of 
Commendation by which a hitherto independent person became 
dependent on some powerful man or ruler in return for the 
protection that he could afford to him, was probably the means 
by which the feudal relation was most widely extended. The 
gradual transformation of a relation, which was originally 
a Imost wholly personal, into a great system of land tenure on 
t he basis of military or of “ base ” service, which in its turn 
became a system of political relations, this is connected with 
the Beneficium. It is out of these complex and incoherent 
elements that the feudal system was gradually formed ; some- 
tiling of each goes to make up the whole system as we see 
it from the tenth to the thirteenth centuries, and they are all 
represented in the literature and legal systems of these times. 

It is not necessary to deal at length vith the conception of 
personal loyalty and devotion, it will be sufficient to indicate 
its nature by means of an example from the literature of the 
twelfth century. 

One of the most interesting illustrations of the influence of 
the conception is to be found in the French Chanson de Geste, 
the * Eaoul de Cambrai,’ which belongs probably to the latter 
part of the twelfth century. When Eaoul is knighted he takes 
as his squire Bernier, the illegitimate son of Ybert of Eibemont. 
Eaoul obtains from the King of France a grant of the lands of 
Vermandois, which had belonged to Ybert ’s family, and invades 
the country in spite of the protests of Bernier. He sacks and 
burns the towm of Origny vith its monastery, and Bernier’s 
mother perishes in the fire. Bernier vows revenge, and joins 
ids father ; and, in the battle which follows, kills Eaoul. But 
the significant thing is the reluctance with which he turns 
against Eaoul ; in the first flush of his passion over his mother’s 
death he does indeed refuse all EaouFs attempts to make 
amends, but afterwards he endeavours to make peace, and 
when he has given him the fatal wound he weeps and laments 
that he should have turned against him who had knighted him, 
and, in spite of his grievous wrongs, he can find no joy in his 
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vengeance.^ Tkrougii all Ms life tlie thoEgM of what 
done haunts him/ and there is a tragic, fitness in., his end,' for 
after many' years Eaonl’s nncle kills Mm near the place^where 
long before he had killed EaonL. ■ 

, hTothing can illnstrate more vividly the essential character 
of the traditional feudal conception as it is expressed in the 
poetry of the Middle Ages. In spite of the dreadM wrongs 
of which Eaonl had been guilty, in spite of Ms brutal and 
overbearing character, in spite of the wanton murder of his 
mother and the other niins of Origny, Bernier feels that he has 
committed an nnheard-of crime in turning against Ms lord, to 
whom he feels himself bound by ties even more sacred than 
those of natnre.2 

Illustrations of the personal loyalty and devotion of vassal 
to lord could be indefinitely multiplied from the mediaeval 
poets, but no useful purpose would be here served by doing 
this. Only it is important to remember that they do not 
represent a principle peculiar to Prance, but rather a universal 
and Mghly significant aspect of the organisation of European 
society in the Middle Ages. The feudal relation was not one of 
mere dependence, or of mere advantage, but one of faith and 
loyal service, and the whole conception is admirably summed 
up in the famous phrases of the letter of Pulbert of Chartres 
written in 1020 A.B. to the Duke of Aquitaine. He that 
swears fidelity to his lord must have in his mind these 


^ ‘ Raoul do Cambrai,’ 3132— • 

B. Foi, le sens quida changier 
Desoz son elme commence a larrnoier ; 
A haute voiz commence a huehier : 

‘ E ! B,, sire, fix de franche mollier, 

Tu m’adoubas, ce ne puis je noier ; 
Mais durement le m.’a puis vendu chier. 
Ma mere arcis par dedens j . monstier, 
Et moi fesis la teste pe^oier. 

Droit m’en ofris, ee ne puis je noier ; 
De la vengance ja plus fain ne qier.* ** 

® I wish here to express my great 
obligation to the extremely valuable 
and suggestive discussion of this aspect 
of feudalism, as it is presented in the 


French epics, by M. Flach, in an essay 
entitled, Le Compagnonnage dans les 
Chanson de Geste,” which he after- 
wards embodied in his work entitled, 
* Les Origines de I’Ancienne France.’ I 
do not know that I am convinced by 
his very interesting and ingenious at- 
tempt to show that the feudal relation 
finds its ultimate source in the concep- 
tion of adoption into a new family or 
blood brotherhood, but M. Flach has 
admirably illustrated and classified 
the principles of the feudal relation as 
seen especially in the mediaeval poetry 
of France. 
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■ gix'w0rds^'^Incolllm6^tut^ honestiim, utile, facile, possibile,'* 

' he must do what he can , to keep his lord's body imhamed, to 
"keep his secrets and strongholds, to maintain Ms rights 'of 
Jurisdiction and all his other dignities, to keep Ms possessions 
sale, to see that he does not make that difflcnlt or impossible to 
his lord which is now easy and possible. S'nlbert adds that 
■these obligations, are mutual, and we shall have more to say 
upon this point presently.^ 

These conceptions were not merely traditional or merely 
ideal, and we should observe that they have their place also 
in the more technical expression of feudal principles in the 
law books, and as late as the thirteenth century. 

We have in the Assizes of Jerusalem a very full treatment 
of the mutual obligation of vassal and lord to which we shall 
constantly have to recur; for the moment we can fix our 
attention on one passage in the work of Jean d'Jbelin, wMch 
forms a very important part of the Assizes. In this passage 
he has described the mutual nature of the obligations of lord 
and vassal, and then points ont that there are some obligations 
which are peculiar to the vassal. The vassal owes his lord 
reverence as well as faith, and must do some things for him 
which the lord is not bound to do. He mnst be ready to act 
as a hostage to deliver Ms lord from prison, and if in battle he 
sees his lord disarmed and nnhorsed he must if necessary give 
him Ms own horse in order to enable Mm to escape from 

^ Fulbort of Chartres, Ep. 58 : ** Qiii tJt autem fidelis hsec nooomenta 
domino suo fldelitatem jurat, ista sex caveat justtini est sed non ideo 
in memoria semper habere debet : in. sacramentum meretur. 
coiume, tutnm, honestum, utile, facile. Non enim sufficit abstinere a malo, 
possibile : videlicet, Ineoiume, ne sit nisi fiat quod bonum est. Restat 
domino in damnum d© corpore suo. ergo ut in eisdem sex supra dictis 
Tutum, ne sit oi in <Iamnum do secret© consilium et auxiliuin domino fideliter 
suo, vel de munitionibus per quas prsestet, si beneficio dignus videri vult, 
tutus esse potest. Honestum, ne sit et salvus esse de fidelitat© quam 
ei in damnum de sua iustitia, vel de iuravit. 

aliis causis quse ad honestatem eius Dominus quoque fideli suo in his 
pertinere videntur. Utile, ne sit ei omnibus vicem reddere debet : quod 
in damnum de suis possossionibus. si non fecerit, merito censebitur male- 
B'’acile vel possibile, ne id bonum quod fidus : sicut ills si in eoram prsevari- 
dominus suus leviter facere poterat, cafeione vel faciendo vel eonsontiendo 
fa{jiai ei difficile ; neve id quod pos* deprebensus fuerit, perfidus et per- 
sihiie ei erat, reddat ei impossibile, jurus.” 
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danger, and again he must be ready to act as security for Ms 
lord’s debts to the extent of the value of his fief.’^ The lord 
must indeed in Ms turn do all that he can to help and deliver 
his vassal who has thus imperilled himself for him, and to 
compensate him for the losses he may have suffered ; but there 
is a real and marked difference in the nature of the obligations, 
they are indeed mutual, but they are not quite the same, and 
the element of reverence, wMch the vassal owes, is distinctive 
and important. It is noteworthy that both Glanvill and 
Bracton, while describing the feudal obligations as mutual, 
both treat the element of reverence which the vassal owes as 
distinctive.® 

The principle of personal devotion and fidelity to the lord 
forms, then, a very important pai-t of the tradition of mediaeval 
society, and we must take careful account of it in trying to 
estimate the characteristic conceptions of the Middle Ages 
with respect to the nature of political association. And we 
must also observe that we have here something quite different 
from those principles of political relation and obligation which 
we have so far considered. These sentiments of personal 


^ Assizes of Jerusalem — Jean d’lbe- 
lin, 196: “ Mais que taut que Tome 
deit au seignor reverence en totes 
choses, et chascun deit garder sa fei 
i’lm vers I’autre fermeraent et enterine- 
ment, chascun en dreit sei, por sa fei 
et s’onor garder et sa leaut^ et sa bone 
renom^e : et Tom© deit taut plus au 
seignor par la fei que il li est tenus, 
que le seignor k Fhom© : que Pom 
deit entrer en ostage por son seignor 
geter de prison, c’il Pen requiert ou 
fait requerr© par certain message. Et 
chascun qui fait homage k autre ©st 
tenus par sa fei, ce il treuv© son seig- 
nor ©n besom d’armes, a pi6, ©ntre ses 
enemis ou en leuc que il soit ©n peril! 
d© mort ou de prison, de faire son lean 
poeir d© remontir i© et geter le do cel 
perill, et c’ii autrement n© ie pent 
faire, il li doit doner son cheval ou sa 
best© sur quei il chevauche, c’il la re- 
quiert, et aider le k metre sui*. et aider 


le a son pooir a son cors sauver. . , , 
Et chascun qui tient 66 d’autre de 
quei il est son home, est tenus k son 
seignor d’entrer por ltd en tel point en 
hostage por dette on en plegerie de 
tant vaillant come le 66 que il tient 
de ltd, et de quei il ©st son home, 
vaudreit raisnablement a vendre par 
Passise.” 

* Glanvill, ix. 4 : “ Mutua quidem 
debet esse dominii et homagii 6deli- 
tatis coiinexio, ita quod quantum homo 
debet domino ex homagio, tantum ilH 
debet dominus ex dominio pnseter solam 
reverentiam.” 

Bracton, * Be Legibus et Consuetudi* 
idbus Anglia©,’ ii. 35. 2 (fol. 78) : “ Est 
itaqu© tanta et talis connexio per homa- 
gium inter dominus ©t tenentem suum, 
quod tantum debet dominus tenenti, 
quantum tenens domino, priater solam 
reverentiam.” 
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loyalty must Hot.be confused. Mutb the principles, of political 
society either in ' .the form in which they had come , down 
from, the ancient world through the Fathers, or as thej: were 
■implicit In the political structure of, the Teutonic societies, 
so far as we have considered them, hitherto. It is no doubt 
true that in the Teutonic., societies, as distinguished from the 
developed political organisations of the ancient world, there 
survived traditions and sentiments which were related to the 
conception of the chieftainship of a tribe, and one of the chief 
difficulties in dealing with the history of feudalism is to 
disentangle the tribal from the feudal sentiment. In some 
mediseval states, and especially in the German kingdom, the 
influence of tribal sentiment and tribal loyalty is difficult to 
measure, and it is probably true to say that the feudal relation 
only partially overlaid it. 

However this may be, these sentiments of personal loyalty 
and devotion to the immediate lord to whom a man had sworn 
his faith and service constitute a new element in the tangle 
of idear and organisations, out of which there slowly emerged 
the national state of modern times. And it was an element 
which w'as very difficult to reconcile with the national idea 
and the national constitution. The loyalty of the vassal to 
his immediate lord w'^as one of the most characteristic elements 
of the chaos of the tenth century, and it was only very slowly 
that this loyalty was transferred to the national king. 

If we turn back again to the French epics of the Middle 
Ages we sometimes find that they represent alongside of the 
profound devotion of the vassal to his immediate lord an almost 
unmeasured contempt for the king or overlord, and we can 
find an illustration of tins in the same Chanson de Geste, the 
* Eaoul de Cambrai,’ wMch we have already cited. The death 
of Eaoul, which we have already described, is followed by a 
long conflict between his house and that of Bernier, until, 
after a long struggle, Gautier, the nephew of Eaoul, and Ber- 
nier are reconciled with each other. The King of the French 
Is vexed at the reconciliation, and both parties then turn on 
the King and denounce him as the real author of the feud. 
When the King threatens to take his father’s lands from him, 
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msiB.g many violeiit words, Bernier flatly defies Mm, and ' there 
follows a long war between the nobles and the King, whO' iS' 
represented throughout as playing a mean but nnsnccessfiil 
part. The nobles do indeed hold their hand when, the King 
is defeated, because he is their lord, but in the main nothing 
is more emphatically marked than the difference- between, 
the deep sense of obligation and loyalty of the .yassals. or 
companions to their immediate lords, and the loose and un- 
certain deference wMch they owe to the overlord or King.^ 
Enough has been said to indicate the nature of feudalism 
conceived of as finding its pi'inciple in the sense of personal 
loyalty, of an almost tmlimited obligation of the vassal towards 
Ms lord. This conception has a place even in the technical 
legal works of the Middle Ages, bnt it is especially emphasised 
in the poetry, in the epics and romances. It is to a large 
extent upon tMs that there has gi’own np the literary tradi- 
tion of mediseval society as based primarily npon the conception 
of an unswerving loyalty, a romantic personal devotion wMch 
overrides all other obligations and principles. Bnt the whole 
truth is very different from the literary tradition. When we 
turn from the poetry to the law books we find om’selves in 
another world, we find a conception of society wMch is much 
nearer to the actual conditions and ideals of the Middle Ages. 


^ ‘ Raoul de Cambrai,’ line 5S68. 
Guerri of Cambrai — 

“ B. frere, por Dieu venez avant. 

Cis roi est fel ... 
loeste guerre, par le cors S. Amant 
Commen^a il, se sevont li auquant . 
Faisons li guere, franc chevalier vail- 

lialit.** 


Id., line 3412. Bernier — 

“ Sire asez poea plaidier 

Qe par celui gi tot a a baillier 

Ja VOS secors ne li ara meatier 

Qe ne li face toz les membres trenchier.** 

Id., line 5425. Guerri — 

‘'' Gest coart roi deit on bien essilier. 
Car eeste guerre nos dst il commoneier.** 
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JUSTICE AKD LAW, 

We have dealt with that aspect of feadaiism which would 
seeiB to present a conception of social or political relations 
very different from those which we have hitherto considered, 
and w^e must recognise that we have here a principle which 
has exercised and still exercises a great influence in the actual 
working of political and social relations. When, however, w^e 
set out to examine the structure of feudal society more com- 
pletely, we find that this principle of personal obligation and 
fidelity is only one of many principles, and that the normal 
conditions of mediasval society were not determined by such 
considerations alone. No doubt the feudal system as a whole 
did materially affect the development of the method of govern- 
ment in the Middle Ages, but our own impression is that it 
did not really alter the conception of the nature of political 
society to the extent which might he supposed, and that in 
the end its influence was in the main to strengthen the normal 
tendencies in the development of constitutional order. 

There is still a vulgar impression that in the Middle Ages 
men looked ui)on authority as irresponsible, that they conceived 
of the ruler as a person who exercised a capricious and almost 
unlimited authority over bis subjects, and that men had little 
knowledge of, or care for, any rational principles of social 
organisation. 

We have endeavoured in the first volume to point out how 
wholly incorrect such an impression proves to be when con- 
fronted with the energetic and abundant literature of political 
thought in the ninth century, and in the last volume we have 
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dealt with the carefully, considered theories' of govemmeiit' of 
the Civilians and Canonists, especially of the twelfth century.: 
It may be imagined that' while this is true, the feudal system, 
in its insistence, upon the merely personal element in social 
relations, had undermined these reasoned judgments, and had 
diverted the attention of practical men from the consideration 
of the principles of political order. It is no doubt true that 
the compilers of the feudal law books were primarily practical 
men, trying to set down the details of the customs and regula- 
tions of mediae val society, and not theorists in jurisprudence or 
politics 5 but this in some ways only brings into sharper relief 
the fact that the system which they were describing embodied 
very important and more or less determinable principles, and 
that they were in a large measure conscious of these principles 
and tenacious in maintaining them. As we shall see, so far 
from its being true that they conceived of authority as some- 
tiling arbitrary and capricious, they conceived of it as a thing 
very sharply defined and very severely limited. The truth is 
that the characteristic defect of the system of medisBval society 
was not that it left too much liberty for arbitrary and capricious 
action, but that it tended to fix both rights and obligations to 
such an extent as to run the risk first of rendering govern- 
ment unworkable, and secondly of rendering the movement 
and growth of life impossible. 

It is of course perfectly true that mediseval society often 
seemed to oscillate between an uncontrollable and arbitrary 
despotism, and an anarchical confusion, but this was due, not 
to the want of a clear conviction of the rights and duties of 
rulers and subjects, but to the absence of an effective instru- 
ment of government. The history of mediseval society con- 
stantly impresses upon us the conviction that the real difference 
between a barbarous and a civilised political system lies in the 
fact that the latter has an almost automatically working 
administrative and judicial machinery, while the former is 
dependent upon the chance of the presence of some exception- 
ally competent and clear-sighted individual ruler. 

The truth is that the men of these times were in no way 
inferior to us in their sense of reverence for law, or in respect 
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for tlie great' principles of' human life, of which' law is, the 
emhociiment, but that they, had -no 'efficient civil service .and 
police : to secnJC' the smooth- execution of - law. They appre- 
hended very clearly the principles of political and social order^- 
hnt it has , taken, ail these centuries to work out an adequate 
instrimient for giving them practical effect. 

To the men of the Mdffi^ as to every serious JMnker 
upon politics, the principle which lies behind every form of 
the authority of the state is the principle of justice. The 
justification of authority is that it represents the principle 
of justice; the purpose of it is to maintain justice. There 
is a passage in one of the French epics of the twelfth 
century which is very characteristic of the temper and judg- 
ment of the Middle Ages. The purpose of God, the writer 
says, in making the king, is not to satisfy his appetite or 
to enable him to rob the poor, but that he should tread 
down ail wrongs under his feet, and that he should hearken to 
the complaint of the poor man and do him right. ^ 

This judgment that authority stands for the maintenance and 
vindication of righteousness Hes behind the w'hole structure 
of feudal law. It is admirably expressed in a phrase of the 
Asskes of the Court of Burgesses of Jerusalem : ‘‘La dame 
ni le sire n’en est seignor se non dou dreit,” and “ mais bien 
sachi^s qu’il n'est mie seignor de faire tort.’' ^ The authority 
of the lady or lord is only an authority to do law or justice 
— ^for the phrase implies both— they have no authority to 
behave unjustly. Here is a great principle stated with a 
certain epigrammatic force. It is true that this principle 
was not novel, but corresponds with the traditions of the 
Boman and Canon law, and no doubt arose directly out of 


^ “ Le CouromiemeBt do Louis/* 
li»® 174— 

“ FiiJG Loots, a celer ne te quier, 

Quaiit Deus fist rei por peoples justieior 
II nel fist mie pot fake lei jugier, 

Faire hixure, ne aiever pechi^, 

Ne eir enfaafc por retolir sen fie, 

He veve fame tolir quatre deniers j 
Mm deit tes tom abatre soss ses piez, 


Encontreval et foler et pleissier. 

Ja al povre ome ne te chalt de tencier ; 
Se il se claime ne t*en deit ennoier 
Ainceis le deis entendre et conseillier, 
Por I’amor Deu de son droit adrecier ; 
Vers I’orgoillos te deis faire si Her 
Comtne liepart qui gent vueilie man- 
gier.** 


* Assises de la Cour des Bourgeois, 26. 
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tla,ose political principles of . tlie Tetitonic societies^ wMcli^ w 
have already considered,' as they are expressed in the writers 
of the ninth century. ^ But, though the principle was' tradi- 
tional, the whole contents of the Assizes show very clearly 
that it was no merely formal tradition, but rather that the 
organisation of such a typical feudal state as the kingdom of 
Jerusalem represented the effort to secure its reality. 

It is worth onr while to consider the character of the whole 
passage from which these words are taken. If any man or 
woman, knight or bnrgess, has obtained a judgment of the 
couit, and the king or queen endeavours to prevent its 
execution, this is a sin against God and their oath. For the 
king has sworn to maintain the good usages and customs of 
the kingdom, to protect the poor as well as the rich in the 
enjoyment of their rights, if he now breaks his oath he 
denies God, and his men and the people should not permit 
this, for “la dame ni le sire n’en est seignor se non dou 
dreit.’’ ^ 

Here is indeed an admirable summary of the principles of 
government, and of the relations of rulers and subjects j w^e 
shall presently consider this more closely under the terms 
of the place of law in the political principles of feudalism, 
but in the meanw^hile it is important to observe how clear 

1 Cf. vol. i. chaps. 5, 18 ; voL ii. comm© le riche et I© grant oomme 1© 

Part I. chaps. 1, 2; Fart II. chaps. petit; apr^s jure de mamtenir cea 
2, 3. homes liges a dreit centre toutes per* 

2 ‘ Assises de la Cour des Bourgeois,’ sonnes, segont Tus de sa cort, par ees 

26 : S’il avient que un homme ou homes liges, Et c’il avient puis, en 

une feme seit jug6 par la cort, qui que aucune maniere, que il vaise contra sea 
il seit, ou chevalier ou borgea, et le roi sairemens, il fait tout premier tort et 
ou la rayne, de ouy est la terre, no le ren^e Bieu, puis que il fauce ce que ii 
veut laisser desfaire au juis© ou il est a jur6. Et ne Fdeivent sou, Mr ces 
jug6 par droit, il fait tort, et si vait homos ni 1© peuple ; car la dam© ne le 
contre Bieu et centre son sairement ; sire n’en est seigneur se non dou dreit, 
et il meysmes se fauce et ne pout ce et d© ces homes faire son comande- 
fair© par droit. Car le roi jure tout ment, ©t de reseivre ses rentes par tout 
premier, sur sains, de rnaintenir tons et ces dreitures. Mats bien sacM^s 
les dons des autres rois ; apres jure de qu’il n’est mie seignor de faire tort, 
rnaintenir lea bons bus et les bones car se il le faiseit, done n’i avereit il 
coustumes dou reaume ; apres jure de desous lui nul home qui droit deust 
rnaintenir et d© garder k dreit, contre fair© ne dire, puis qui 1© sire tneym© se 
tons homes, k son poor, auci le jjovre fauce por faire tort.” 

VOL. III. 


€ 



34 


THE INPLITENCB OF FEUDALISM. 


[part I. 


and .wall defined is tlie general .■conception of the n.atiii*e,of 
political ..antliority. . Tlie feudal ■ lawyers do not generally 
discuss abstract' principles,, but if is easy tO' see that beMiid 
the: detail of regulations there lay the assumption that these 
represented some principles of what was reasonable and equit- 
able, that political authority represented moral and religious 
as well as purely legal obligations. 

Some of the la^w books, and especially the Assizes of the 
Court of Burgesses, were strongly infiuenced by the reviwed 
study of the Eioman law, and in these we find a more definite 
attempt to deal with the abstract nature of Justice. These 
Assizes begin with a paraphrase of the first title of the 
Institutes of Jiistiiiian, and it is interesting to see how the 
compiler blends religious and legal conceptions to express 
his meaning.^ 

The w^bole conception of the feudal lawyers is summed up in 
a very important and significant passage in Bracton’s treatise on 
the laws of England. The king, he says, must, at his corona- 
tion, swear three things — ^first, that he will do what lies in him 
to secure that the Church and all Christian people may have 
peace in his time ; secondly, that he will forbid rapine and 
wrong-doing among all classes of the people ; thirdly, that in 
all his Judgments he will ordain equity and mercy as he hopes 
for mercy from God. The king is indeed elected for this very 
purpose, that he should do Justice to all men, and that through 
him God may distribute His judgments, for it would be useless 
to make laws if there were not some one to enforce them. 
The king is God's vicar upon earth, and it is his duty to 


^ de la Gotir dea Bourgeois,’ 

! : “ De justise ©t d© droituro le cou- 
menceraent de so livre devoss dire. 
Tout premi^reuieut devons querre jus- 
tise, por sou droit douner a chascun 
iiomme ©t a chascune feme ; car en 
Latin justis© s© doscrive enci : ‘ Jus- 
titia ©St constans et perpetua voluntas 
itts suum euique tribuendi.’ * Con- 
Stans,* c© «»t, ferm doit estre en fei 
©t ©n Juatise, car celuy qui eat ferm 
on fei ot en justiso, oil vit ©t non rnora 


mie. Car ce dit I’Eseriture en la lei : 
* Justus ex fide vivit* ce est, le juste 
home si vit par fei. Encement justise 
deit estre eternel, c’est a dire parmabie, 
car David dist : ‘Justitia Dei manet 
in seculum seeuli,* c’est a dire la 
droitur© de Dieu est a touz jours per- 
durable, Done de fei ©t de justise 
devons aver matiere tout premiere- 
ment, si qua par fei ©t par justise 
puissons rendre son droit a chascun 
home ©t a chascun© feme.” 
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divide right from wrong, the equitable from the inequitable, 
that all his subjects may live honestly, and that 'no man should 
in jure another. 

In power, indeed, he should excel all his subjects, for he 
should have no equal nor superior, specially in administering 
justice. For the king, inasmuch- as- he is G-od’s -vicar and' 
servant, can do nothing except that which he can do lawfully. 
It is indeed said that what pleases the prince has the force 
of law, but at the end of this law there follow the words, 
•'cum lege regia, quae de imperio lata est,’' &c., that is, not 
everything is law which may be thought to be his will, but 
only that which is determined upon with the intention of 
making laws, with the authority of the king, with the counsel 
of Ms magistrates, and after due deliberation and discussion. 

The authority of the king is the authority of law (or right), 
not of wrong. The king, therefore, should use the authority 
of law (or right) as being the vicar and servant of God on 
earth, for that alone is the authority of God ; the authority 
of wrong belongs to the devil, and not to God, and the king 
is the servant of him whose work he does. Therefore when 
the king does justice he is the vicar of the eternal King, but 
the servant of the devil when he turns aside to do wrong. For 
the king has his title from the fact that he governs well, and 
not from the fact that he reigns, for he is a king when he 
governs well, but a tyrant when he oppresses the people 
entrusted to him. Let Mm therefore restrain his authority 
by the law, ivhich is the bridle of authority, let Mm live 
according to law, for tMs is the principle of human law that 
la ws bind him who makes them, as it is said, '' digna vox maies- 
tate regnantis est legibus se aHigatum principem prohteri,” 
and again, " Mhil tarn proprium est imperii, quam legibus 
viveue/' and ‘‘ mains imperio est legibus submittere princi- 
patum,'’ and. " merito debet retribuere legi, quia lex tribuit ei. 
facit enim lex quod ipse sit rex/' ^ 

^ Bracton» ‘ De Legibus et Consuetu- siibdito. Imprimis, se ess© pree- 
dinibus Anglia*,’ iii. 9- 2 (fol. 107) : cepturtim et pro viribus opem im- 
'* Debet ©nirn in coronation© sua, in pensurum, ut ecciesiic Dei et omni 
nomine Jesu Christi pra^stito sacra- popnlo Christiano vera pax omni siio 
mento, h®c tria promitter© populo sib: tempore observetur. Secundo, nt 
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Bracton's words are m admirable sammarj of the principle 
that all authority represents some essential principle of Justice 
and equity, that an unjust authority is no authority. We shall 
frequently have occasion to refer' to this passage, for it contains 
much which requires comment. It is obvious that his phrases 
represent many influences besides that of feudal tradition and 
custom, he is well acquainted with some important passages 


mpaeitates ©t omnes iniquitates omni- 
bias gradibus interdieat. Tertio, ut 
in omnibus iudiciis acquitatom prseci- 
piat ©t misericordiam, at indulgeat 
ei suam miscrieordiam clemens ©t 
miserieors Deus, ©t ut per iustitiam 
suam firma pace gaudoant universi. 

3. Ad hoc autom creatus est r©x ©t 
eloctus, ut iustitiam faciat universis, 
©t ut in 00 Dominus sedeat, et per 
ipsum sua indicia discernat, ©t quod 
iust© iudicaverit sustineat ©t defendat, 
quia si non esset, qui iustitiam faceret, 
pax d© faciii posset ©xterminari, et 
suporvacuum ©sset leges condere, et 
iustitiam facere, nisi esset qui leges 
tueretur. Separate autem debet rex 
(cum sit Dei vicarius in terra) ius ab 
iniuria, sequum ab iniquo, ut omnes 
sibi subiecti honeste vivant, ©t quod 
nullus alium laedat, et quod unicuique 
quod suum fuerit, recta contribution© 
reddatur. Potentia vero omnes sibi 
subditos dobet prajcellere. Parem 
autem habere non debet, nec multo 
fortius superiorem, maxime in iustitia 
exhibenda, ut dicatur vere de eo, 
magnus dominus noster, et magna 
virtus ©ius etc. Licet in iustitia reci- 
pienda minimo de regno suo compare- 
tur, et licet omnes potentia prsecellat, 
tamen (cum cor regia in manu Dei 
ess© debeat), ne sit effrenata, frsenum 
apportat temperantise, et lora moder- 
anti^ ne cum effrenata sit, trahatur 
ad iniuriam. Nihil ©nirn aliud potest 
rex in terns, cum sit Dei minister et 
vicarius, nisi id solum quod de iure 
potest, nec obstat quod dicitur, * quod 
principi placet, legis habet vigorem,’ 
{Dig., i, 4. 1), quia sequitur in jBuQi,© 


legis, ‘ cum lege regia, quse de imperio 
eius lata est,’ id est non quicquid 
de voluntate regis temere prsesumptum 
est, sed quod magnatum suorum con- 
silio, reg© auctoritatem prjBstante, 
et habita super hoc deliberation© ©t 
tractatu, reete fuerit definitum. Po- 
testas itaque sua iuris est, et non 
iniurije, et cum ipse sit auctor iui’is, 
non debet inde initiriarum nasci 
occasio, unde iura naseuntur, et 
etiam qui ex ofScio suo alios prohiber© 
necesse habet, id ipsum in propria 
persona committer© non debet. Ex- 
©rcere igitur debet rex potestatem 
iuris, sicut Dei vicarius et minister in 
terra, quia ilia potestas solius Dei est, 
potestas autem iniuriise diaboli et non 
Dei, ©t cuius horum opera fecerit rex, 
eius minister erit, cuius opera fecerit. 
Igitur dum facit iustitiam, vicarius ©st 
regis seterni, minister autem diaboli 
dum declinet ad iniuriam, Dicitur 
enim rex a bene regendo, et non a 
regnando, quia rex ©st dum bene regit, 
tyrannus dum populum sibi creditum 
violenta opprimit domination© (cf. 
Isidore, Etym., ix. 3). Temperet igitur 
potentiam suam per legem, qu® fraenum 
est potentiass, quod secundum leges 
vivat, quod hoe sanxit lex humana, 
quod leges suurn ligent iatorem, ©t alibi 
in ©adem ; ‘ digna vox maiestate reg- 
nantis est legibus scilicet alligatum 
s© principem prodteri ’ (Cod., i. 14. 4), 
Item, ' nihil tarn proprium est imperii, 
quam legibus viver©,’ et ‘ maius imperio 
est legibus submitter© principatum * 
(Cod., i. 14. 4), ©t ‘merito debet re- 
tribuere legi, quia lex tribuit ©i, facit 
enim lex quod ipse si< rex." ” (unde ?) 
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in tlie Boman law, either by direct knowledge of : the Corpus 
Juris, or through the intermediary of great civilians, like Azo, 
and he is also much infl uenced by certain aspects of the patristic 
tradition, and especially by reminiscences of St Isidore of Seville. , 
But Ms position is fundamentally that of all feudal law , ■ what- 
ever may have been the importance of the principle of personal 
loyalty and devotion in mediaeval society, it was no part of the 
thought or feeling of serious and practical men that these 
obligations were independent of reason and justice. 

Ho doubt the adjustment of these principles to each other 
has always proved and will always prove difficult, and, as we 
shall see, a good deal of the complexity of feudal law arises from 
the difficulty of finding an adjustment of traditional sentiments 
with the practical needs of an organised and civilised com- 
munity, but this had to be effected, and it was found in the 
gradual transference of the conception of loyalty from the 
individual lord to the nation and its head. 

‘‘La dame ni le sire n’en est seignor se non dou dreit.’* 
Here is the whole principle of government in a phrase, but the 
pM^ase itself suggests to us that tMs is not a merely abstract 
principle, that the conception of right or justice is not a 
merely abstract principle but that it had also a practical em- 
bodiment. To the mediaeval mind the law was the practical 
form of justice, and it is in the due maintenance of law that men 
found the secmity for justice and for all good in life. There 
is an excellent statement of this conception in the prologue 
to one of the Herman law books, the ‘ Summa de Legibus,* 
which is thought to belong to the middle of the tMrteenth 
century. The author looks upon law as created in order to 
restrain men’s unbridled desires and the conflicts which these 
would cause if unchecked ; it is God, the lover of justice, who 
has created princes in order that they may restrain the discord 
of men by definite laws.^ 

^ ‘ Summa do Legibus,’ Prologue — hominum pacem et concordiam peaiiua 

“Cum ineffrenate cupiditatis ma- proscripsisset, si non eiiis anxios im» 
iicia humanum genus ardore suo petus, iegum freno constrictis faucibus, 
insaciabiii teneat irretitum, discordias iuris severitas relronas^t ; qimm ob 
generans ac diseonsiones, a finibua rem reoc pacificus, Justus dominus et 
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To the fB'Gdaiiist, indeed, law is in. such a sense the fonnda- 
tion of authority, . that " where there is no law .there is. no 
aiit.hority. ■ In the terms of a famous phrase of Bracton, 
‘‘ There is no .king where will rules and not law/’ 

Bracton is indeed careful to maintain that all men are under 
the' king, wMle he is under no man, but only under God ; but he 
is under the law, for the law makes the king. .And he is under 
the law precisely because he is God’s vicar, for Jesus Christ 
whom he represents upon earth willed to be under the law that 
he might redeem those who were under the law ; and thus the 
blessed Vmgin Mary, the mother of the Lord, did not refuse to 
submit herself to the ordinances of the lafV- . The king should 
do likewise, lest his authority should be unrestrained ; there is 
no one gieater than the king in administering justice, but he 
should be as the least in receiving the judgment of the law.^ 
We shall have to recur to this passage, and to deal with some 
sentences which follow those we have here cited, as well as 

amator iusticie, in torris principes gerit in tern’s. Quia verax dei mi- 

regnare vohiifc, ut iuris semitas certis sericordia» cum ad recuperandum 

legibus limitantes contentiones singulas, humanum genus ineffabiliter ei 

quas inimica pacis discordia parturivit, multa suppeterent, hanc potissimam 
iiidicii calcuio diffinirent.” ©legit viam qua ad destruendum opus 

^ Bracton, ‘ De Legibus et Con- diaboli non virtute uteretur potentie, 
suotudinibus Anglise,’ i. 8. 5 (fol. 5b} : sed iustiti© ratione. Et sic esse voluit 
“Sunt etiam sub rege Hberi homines, sub lege, ut eos, qui sub lege erant 
©t sorvi, et eius potestati subiecti, ©t rediraeret, noluit enim uti viribus 
omnes quidem sub eo, et ipse siib sed iudicio. Sic etiam beata dei 
nullo, nisi tantum sub deo. Parom genitrix, virgo Maria, mater domini, 
autera non habet rox in regno suo, quia qu® singulari privilegio sujjra legem 
sic amitteret pr®ceptum, cum par in fuit, pro ostendendo tamen humiii- 
parem nonhabeatimperium. Item nec tatis ©xomplo legalibus subdi non 
multo fortius superiorem, nequo poten- refugit institutis. Sic ergo rex, n© 
tiorem habere debet quia sic ©sset in- potestas sua maneat infrenata. Igitur 
forior sibi subioctis, et inforiores pares non debet ess© maior eo in regni suo 
esse non possunt potontioribus. Ipse in exhifoiti one juris, minimus autein esse 
aiitem rex non debet esse sub homin© debet, vel quasi, in iudicio suscipiendo, 
sed sub deo et sub lege, quia lex facit si petat.” 
regem. Attribuat igitur rex legi, quod Of. id., ii. 24. 1. 

lex attribiht ei, videlicet dominationom Cf. also ‘Jostice et Piet,’ i. 2. 3: 

et potestatem, non est enim rex ubi “ Li prince n’est pas sus la loi, nies la 
dominatur voluntas et non lex. Et loi est sus le prince ; quar il li donerent 
quod sub leg© ©sse debeat, cum sit dei tiel privilige comme il avoient.” (Of 
vicarius, ©videnter apparet ad simili- Cod., i. 14. 4.) 
iudinom Jesu Christi, cuius vices 
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with other passages reiated to -this matter. In the meanwhile 
it, is sufficient to observe the emphatic assertion that; kingship 
is impossible without law,, and that the king is not only under 
God but also under , the law- It may perhaps be suggested that 
the evidence of Bracton as to the principles of feudalism cannot 
be accepted without much caution, for his work belongs to that 
time when feudal relations were giving way before national. 
Caution is no doubt necessary, but in this case we need have no 
scruple in taking Bracton’s plirases as representative of the 
general system of feudal law’-, for these are precisely the piin- 
ciples which are set out in all the earlier feudal law books. 

It is this principle wdiich is emphatically expressed in the 
forms attendant on the coronation of the mediaeval king. We 
have in the first volume dealt at some length, with the great 
significance of the coronation oath in the earlier mediaeval 
societies ; ^ it w^as equally important in the feudal State. Jean 
d’lbelin describes at length the circumstances attendant on the 
succession to the Mngdom of Jerusalem. The king is to swear 
that he will help the Patriarch of Jerusalem and protect the 
liberties of the Church, that he will do justice to widows and 
orphans, that he will maintain the ancient customs and assizes 
of the kingdom, and that he will keep all the Christian people 
of the kingdom according to their ancient and approved cus- 
toms, and according to the assizes of his predecessors in their 
rights and “ justises,’’ as a Christian king and a faithful servant 
of God ought to do. And what the king swuars all the men of 
the kingdom are also to swear, that they will hold and maintain 
the good usages and customs of the kingdom.® 


Cf. vol. i. chap. 20. 

® * Assizes of Jerusalem,* Jean d’lhe- 
liu, vii. : “ Je tel . . . promet b, tei mon 
seignor tel, patriarche de Jerusalem 
. . . que je de cost jour eu avant, 
serai ton feel aideor et defendeor de ta 
persone contre toz homes vivant el 
reiaume de Jerusalem. Les possessions 
et les franchises de la sainte yglise 
de Jerusalem ma mere et de totes les 
yglises apartenant k H principnument 
. , . en mon teiiw rnaintemdrai 4 eJles, 


as veves et as orfenins Justise ferai ; 
les privileges des beneur^s reis mew 
devanciers et les assises dou roiaume 
et dou rei Amauri et dou rei Baudoyn 
son fiz, et les ancienes costumes et 
assises dou roiaume de Jerusalem gac- 
derai j et tot le peuple crestien dou 
dit roiaume, selonc les costumes an- 
cienes et aprov^ez de ce mesme roiaume, 
et selonc les assises des dexmnt dis 
rois en ior dreij» et en ior justibes 
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^ loyal observance of tbe,', lav- is well 
expressed in' anotlier place where Jean d’lbelin says that the 
kings and nobles of Jernsalem should be wise, loyal, and good 
administrators of justice : they must be loyal, for they must 
loyally keep and govern themselves and their people, and must 
not do or suffer to be done disloyalty or falsehood ; they must 
be good administrators of Justice, for they must uphold the 
rights of every man in their several courts and lordships.^ 

The same principle is again tersely expressed in one of the 
Norman ki-w books. When the Duke of Normandy is received 
as Duke he must swear to serve the Church of God, and to 
keep good peace and justice according to law ; ^ and again, in 
the most important of the feudal law books of Germany, the 
' Bachsenspiegel,* when the king is elected he is to swear to 
uphold the law of the kingdom, according to his power.^ 

We have already dealt with the important passage in which 
Bracton sets out the same principle in relation to the coro- 
nation oath of the King of England,^ and Bracton is only com- 
menting on the immemorial customs attendant on English 
coronations, customs which had not been in any way inter- 
rupted by the Norman Conquest. 

garderai, si come roi crestien et foil de loiaut6 ne faucets ; dreitiiriers, que il 
Lieu le doit fair© ©n son roiaimie.” teignent et mainteignent dreitur© drei- 

Id. id., cxi. : “ Et toz les homes dou tement k chascxm en lor cours et ©n 
roiaume de Jerusalem deivent jurer lor seignories, seionc ce qu’il ©st ©n 
ausi de garder les assizes, et les bons droit sci.” 

us et les bones coustumes dou reaume “ VStatuta et Consuetudines Nor- 
de Jerusalem et tenir et maintenir.” mani^,’ i. 1 ; Quando dux Normau- 

* Id. id,, viii.; “ Le chief seignor in ducem recipitur, sacramento 

dou roiaume d© Jerusalem, seit rei ou tenetur ecclesiam Dei deserviro ©t ea, 
autre, et toz les barons ©t seignors dou que ad earn pertinent, ©t bonam paeem 
dit roiaume, qui ont court ©t coins et tenere ©t legalem iustioiam.*’ 
justise. deivent eetre sages, loiaus, droi- ^ * Sachsenspiegel,’ iii. 64. 2: “Als 
turiors et bons Justisiers . . . loiaus, man den Koning kiiset, so sal he 
qui ii loiaument teignent, mainent, dem© rike huld© dun, unde sveren 
mainteignent ©t gouvernent eaus et dat he recht stcrke, unde unrocht 
ior homes et lor people, et que il ne krenke, unde it rike voresta an sime 
facent a lor escient ni m sueffrent k recht©^ als he kunn© unde moge.” 

faire k lour pooir ©n ior soignorie des- ♦ See p. 64. 
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THE SOHECE OF LAW. 

The law is tben to the feudal jurist the expression of the 
principle of justice, and it is supreme in the state, the king 
himself is the servant of the law. 

What is then the source of law, what is the authority which 
it represents f It is here perhaps that it is most difficult for 
the modern to understand the Middle Ages, while it is to the 
failure to do this that we may attribute most of the mistakes 
which have been made with regard to the nature of the 
mediaeval State and the conception of government in the 
Middle Ages. 

Above all things we must, if we are to make our way at all, 
discard the common conception of sovereignty, the conception 
that a law represents the mere command of a lawgiver, or even 
of a community. This conception, whose value in regard to 
modern times we cannot here discuss, is wholly foreign to the 
Middle Ages. To them the law was not primarily sometliing 
made or created at all, but something which existed as a part 
of the national or local life. The law was primarily custom, 
legislative acts were not expressions of wdll, but records or pro- 
mulgations of that which was recognised as already binding 
upon men. The conception of legislation had perhaps already 
appeared in the ninth century, but if so it had in the main 
died out again in the tenth and eleventh.^ 

Bracton, indeed, in a well-known passage based on Glanvill, 
claims that while other countries use “ leges ” and “ jus scrip- 

1 Cf. voi. i. p. 236. 
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England alone uses, unwritten law and custom.^ His 
'phtrase .probably' is related to tiie fact that there were people 
in some parts of Europe who lived under Eoman law, and 
possibly to the great development of the influence of the 
Eoman jurisprudence since the rise of the law school of 
Bologna in the twelfth century. . Wliile, however, we can in 
part explain Bmcton^s saying, and while it was no doubt 
correct about England, it is a curiously inaccurate view of 
the nature of law in the other European countries* 

If we turn from Bracton to his great contemporary, Beaii- 
manoir, in France, we find that he asserts boldly that all pleas 
are determined {iccording to custom, and that the great feuda- 
tories like the Count of Clermont, and even the King of France 
himself, are bound to keep them, and cause them to be kept ; 
and Beaumanoir states the two tests by which it can be deter- 
mined whether a custom is legally binding. The first is that 
the custom is general, and has been observed without dispute 
as far as man’s memory goes, the second is that there has been 
a dispute about the matter and that there has been a judgment 
of the Court about it.^ 


* Bracton, i. 1. 2 (fol. 1); ** Cum 
autem fere in omnibus regionibxis 
utafcui’ legibus et iure scripto, sola 
Anglia usa est in suis finibus iure non 
scripto et eoneuetudino. In ea quidom 
ex non scripto ius venit, quod usus 
coraprobavit.” 

Cf. Olanvill, Prologue. 

* Beaumanoir, xxiv. 682 : “ Pour ce 
que tuit ii plot sont demond selonc les 
coustumes, et que cest livre generau- 
ment parole selonc les oouBtumes de 
la contD<5 de Clermont, noz dirons en 
cost chopitre briement quole chose est 
coustume, tant soit ce que nous on aions 
parl6 espeeiaument en auciins chapitrea, 
selonc ce qu’il convenoit es cas d© quoi 
nous parlions. . . . 

Coustume si est approuvee par I’une 
des It voies, <iont Tune des voie® 
si est, quant ©lie ost goneraus par 
tout© la cont§c et mainteniie de si lone 
tans comm© il pent souvenir a hoiue, 


sans debat; si comme quant aucuns 
horn de poeste connoist une dete, on 
li fet conimandement qu’il ait pai6 
dedans vii jours et vii nuis, et au 
gentil home dedens xv jors : ceste 
coustume est si elere que je ne la vi 
onquos debatre . Et i’autre voie qu© Ten 
doit connoistro et tenir pour coustume 
si est quant debas en a oste, et Tune 
des parties so vout aidier de coustume, 
et fu approuvee par jugement si comm© 
il est avenu mout de fois en parties 
d’oirs et en autres quereies. Par ces 
II voies pent on prouver coustumes, 
et ces coustumes ost li cuens tenus a 
garder et a fore si garder a ses sougeis, 
qu© nus ne les corrumpe. Et se li 
cuens meisrnes les vouloit corrompre 
ou soufrir qu’eles fussent corrumpues, 
ne !e dovroit pas li rois soufrir, car 
il est tenu a garder, et a fere garder 
les coustumes d© son roiaum©,” 
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■ PerhapSy however, the most inmninatmg view of the^place 
of custom in medisevallaw may be found in the account of the 
origin of the Assizes of Jerusalem which is given by ' Jean^ 
d’lbelin, and Philip of ii^ovara. The. story is historically very 
improbable/ but it is none the less important for us, for it 
represents in a very vivid fashion the conceptions of these 
jurists. Jean dlbelin tells us that when Godfrey of Bouillon 
had been elected as head of the newly conquered state of 
Jerusalem, he, with the advice of the Patriarch and princes 
and barons, and the wisest men whom he could find, ap- 
pointed a certain number of wise men to inquire of those who 
were in Jerusalem what were the customs of their various 
countries, and to put these into writing. Wlien this had 
been done the collection was brought before Godfrey and the 
Patriarch and notables, and he then with their counsel and 
consent selected such of the customs as seemed good to him, 
and made Assizes and usages, by which he and all the people 
of the kingdom were to be governed.® He relates further how 
the Kings of Jerusalem with the same advice and consent 
added from time to time other Assizes and altered the old ones, 
after inquiring from those who came to the Holy Land about 
their customs and usages, and how several times the Kings of 
Jerusalem sent to other countries to inquire directly about 
their customs.® 

We have here a very suggestive account of what these Jurists 


1 Cf. G. Bodu, ‘ Histoire des Insti* 
tiations Monarchiques dans le Royanme 
Latin de Jerusalem,’ pp. 30-61. 

** Jean d’lbelin, i. : “ II , , . eslut par 
1© conseil dou patriarche do la saint© 
citd et yglise do Jerusalem, et par le 
conseill des princes et des barons, et 
des plus sagos homes quo il lors pot 
avoirs, sages homes a enquerre et k 
saveir des gonz de diverscvs torres qui 
la estaient lea usages de leur terres ; ©t 
tot quanqu© ciau qu© il ot ©sUi k c© 
fair© en porent saveir ne aprendr© il 
mirent ©t firent motr© en esorit, ©t 
aporterent cel escrit devant le due Gode- 
froi ; ©t il assembla lo patriarch© ©t 


les autres avant dis, ©t lor moatra ©t 
fist lire devant eaus cel ©acrit ; et apr^^s, 
par lour consoill ©t par leur acort, il 
concuiiH de ciaus ©scrits c© quo bon li 
sembla, ot en fist assisos et usages quo 
I’on deust tonir et maintenir et user 
on roiaume de Jerusalem, par les quels 
il et ses genz et son peuple et totes 
autres manieres do genz alanz et venans 
et demorans ©n son roiaume fussent 
gouvernds, gardes, texius, maintenus, ©t 
men^s et justis^s k droit ©t raison el 
dit roiaume.” 

® Jean d’lbelin, iii. ; ef Philip of 
Novara, xlvii. 
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looted upon as a great legislative action. ■ Tlie circnmstarices 
indeed were, tmparallele^ in medisBval Mstory, for the Kingdom 
of Jerasalein. represented the establishment of a Western and 
Ghristiaii state in an alien and infidel conntryj while the 
Crusaders were not a homogeneous body, but were drawn from 
many different Western countries.. They were therefore, as the 
authors of the Assizes thought, compelled to create a system 
of law for themselves, to proceed to a large and comprehensive 
effort of legislation. It is the more significant that in doing 
this they, according to the tra.dition, endeavoured scrupulously 
to ascertain the customary laws of the various national societies 
from which the Crusaders came, and formed their own laws by 
a process of selection and conflation from them. 

The whole story illustrates very vividly the fact that the 
mediaval conception of law was dominated by custom, for even 
when the jurists thought that the Crusaders had to legislate 
for a new political society, they conceive of them as doing 
this by the process of collecting existing customs, only select- 
ing and modifying as far as was necessary to bring them into 
some sort of harmony with each other. The Assizes of Jeru- 
salem were, in their estimation, primarily written customs. 
And it is of interest to observe that when, as they thought, 
the great compilation was lost, when Saladin conquered Jeru- 
salem, and when therefore they could no longer consult the 
text of the written customs, they at once fell back upon the 
unwritten customs and the decisions of the courts.^ 

We have so far been dealing with the Assizes of the High 
Court of Jerusalem, but there has also come down to us a col- 
lection of the Assizes of the Court of Burgesses. It is noticeable 
that these are influenced in a high degree by the Corpus Juris 
Civilis : no doubt this seems to indicate that the population of 


^ Jean d’lbelm, cxi. ; *‘Les assises 
deivenfc ©atre tenus fermement en 
totes choses ; ot de ce do quei Ton ne 
sera certain qui seit assise, deit Ton 
tenir seJonc Tusage ot la longue 
acostumance. Et de oe que court 
aura fait esgart ou conoissance ou 
recort qui seit assise, deit estr© tenu 
et xnaintenu come assise : car les 


assises n© povent estr© en pluisors 
choses prov^es, que par io lone usage, 
ou por ce que Ton Pa veu faire et 
user, comme assise ; et c© est maniere 
de lei, et deit estre et ©»st tenu ou 
reiaume de Jerusalem et en celui de 
Chypr© miaus que leis ne decree ne 
deeretaies.” 
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the towns was drawn, in large measure from those coniitries like 
the south of Francoj, and some parts of Italy, in which therewere 
many who lived mider, Boman law. Our text of these Assisies 
dates from a much earlier time than the works of Jean d’lbelin 
and Philip of JTovara, it is indeed generally thought to belong 
to some time between. 1173 and 1180. It: is not quite .clear 
whether the statement of Jean d’lbelin with regard to the origin 
of the Assizes of the High Court refers to them also, but there 
seems no snbstantial reason to doubt it. It is also deserving 
of notice that there was established in Jerusalem a court for 
the native Syrian population, and that this administered a 
justice based upon their own customs.^ 

The first element in the conception of feudal law is that it 
is custom, that it is something not made by the king or even 
by the community, but something which is a part of its life. 
We can, however, see that at least as early as the thirteenth 
century there began to reappear the conception of laws as 
being made, not that the idea of custom as law disappears, but 
that there gradually grew up alongside of this the conception 
that laws could be made under certain conditions and by 
suitable authority. It is difficult to say how far the develop- 
ment of this was due to the pressure of circumstances com- 
pelling men deliberately to make new laws, or to modify old 
ones, how far it may have been facilitated by the revived and 
extended study of the Boman jurisprudence, and by the sys- 
tematic development of the Canon law, which in this matter 
represents the same principles as the Boman law, and was 
indeed no doubt greatly influenced by it. Whatever may have 
been the circumstances which produced this great change, it is 
of the first importance in the history of political theory to 
observe the fact of the change. 

We have here arrived at the beginnings of the modem 
conception of sovereignty, that is, of the conception that there 
is in every independent society the power of making and un- 
making laws, some final authority which knows no legal limits, 
and from which there is no legal appeal. We cannot here 
consider how far, and in what sense, this conception was 

* Jean d’lbelin, iv. 
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■present of the ancient world. Still 

less can , we here consider what, is the real character of the 
iiioderii theory, liow, far indeed it has been thought out com- 
, pletely and adequately, how far it still represents a somewhat 
crude and inorganic conception of society, a somewhat crude 
and partial apprehension of certain elements in the nature of 
the state. 

It is at any rate quite certain that the modern conception as 
a whole was not only unknown to the Middle Ages, but that 
it would have been to them almost unintelligible. For to 
them the law of any particular state represented, in the first 
place, the customs of the community, which had not been 
made, but were part of the life of the community ; and, in the 
second place, so far as they reflected upon the principles which 
lay behind these customs, they conceived of them as related to 
and determined by the rule of justice ; and, if and so far as 
they went further, they conceived of the law of the state as 
subservient to the natural law and the law of God. 

It remains true that at least in the thirteenth century the 
conception of definite legislative action begins to appear, and 
we must therefore now consider the terms or forms of this 
legislative action as it is presented to us by the feudal jurists. 

We begin with a phrase of Glanvill which bears upon its face 
the influence of the revival of Eoman law, and which is yet also 
clearly medieval in its principle. The laws of England, he 
says, though unwritten, may properly be called laws,’’ for 
the law says that whatever the Prince pleases has the force 
of law ; that is, we may properly call these ‘‘ laws ” which 
have been promulgated on doubtful matters with the counsel 
of the chief men and the authority of the prince.^ We 
may put beside this some sentences from the hTorman 
' Summa de legibus ’ of the middle of the thirteenth century. 

“ Consuetudines ” are customs observed from ancient times, 
approved by the prince, and maintained by the people, which 

Glanviii, Proiogu© : “ Leges 4. 1)), eaa scilicet, quas super dnbiis 
namque aagUeanas, licet non scriptas, in consilio definiendis, procemm 
leges appeliari non videtur absurdiim, quidem consilio, et principis accedent© 
{enm hoe ipsum lex sit, ‘ quod principi ’ authoritate, constat esse prom«lgatas.*’ 
piai'6t, iegis iiabei vigorem ” (Dig., i. 
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determine, to , whom any thing belongs. Laws, (leges)' . are 
institutions made by the prince and main,tained by the , people^ 
of , the provincej by which ■ every dispute is decided. And 
aga-inj laws and institutions were made by the Norman princes 
with great industry, by the counsel and consent of the prelates, 
counts, barons, and other prudent men, for the wellbeingof the 
human raceA , 

In these passages the conception of the authority of law is 
related first to custom, but the writers are aware thoit there are 
forms of law which have an immediate origin of a different kind, 
which have been made after due deliberation. The force of 
these laws is derived from the authority of the prince, the 
counsel and consent of the great men, and the observation, 
or reception, or maintenance of them by the people ; it is 
difiOiCult to find an exact rendering for the phrase “ a populo 
conservati.” 

This conception of law is characteristic of the whole 
mediaeval tradition. It is for the prince or king to issue or 
promulgate laws, and without his authority this cannot be 
done ; but to make his action legitimate he must consult the 
great and wise men of the nation ; and the people or whole 
community has its place, for they have to receive or observe 
the law. This is the conception which we find in the poli- 
tical writers and in the legislative documents of the ninth 
century,^ and it is evident that it continued to be the concep- 
tion of the feudal lawyers of the twelfth and thirteenth 
centuries. It may have some relation to the definition of law 
by Papinian.^ It is possible that the terms of the phrases 
which describe the part of the people in legislation may be 
related to the principle laid down by Graiian, that no law is 


^ * Summa de Legibus/ x. 1 : “ Con- 
suetudines vero sunt mores ab anti- 
quitat© habiti, a principibus approbati 
ot a populo conservati, quid, cuius sit, 
vel ad quem pertineat limitantes. 
Leges autem sunt institutiones a prin- 
cipibus facte ©t a populo in provincia 
conservate, per quas contentionc® 
singule deoidxmtur ; sunt enim leges 
qxiasi instrument a in iure ad contexi- 


tionum declarationem veritatis.” 

Id., Prologue ; Quoniam ergo leges 
et instituta, que Normannorum prin- 
cipes non sine magna provisionis 
industria, prelatorum, comitum, et 
baronum necnon ©t ceterorum viTomm 
prudentium consilio et consensu, ad 
salutem humani generis statuerunt.” 

* Cf. vol.i, pp. 229-239. 

» Dig,, i. 3. 1. 
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'wto promulgated, tmless it is accepted by 

tiie, custom of those concerned.^ - A similar doctrine was held 
by some at least of the cmlians of the twelfth and thirteenth 
cent’ories,^ ^ 

The same principles, again, are stated by Bracton in the 
passage of which we have already cited the first words. While 
in almost all other countries men follow the laws (leges) and a 
written jus/’ England alone uses not written law but cnstom ; 
it is not, however, absurd to call the English laws leges,’’ for 
that has the force of law (legis) which has been justly deter- 
mined and approved, with the counsel and consent of the great 
men, the approval (sponsione) of the whole commonwealth and 
the authority of the king. And again, in another place, he says, 
that such English laws and customs, by the king’s authority, 
sometimes command, sometimes forbid, and sometimes punish 
transgressors, and inasmuch as they have been approved by the 
consent of those who are concerned with them (utentium), and 
confirmed by the oath of the king, they cannot be changed or 
abolished without the common consent of all those by whose 
counsel or consent they were promulgated, although they may 
be improved (in melius converti) even without this consent, for 
to improve is not to destroy.® 

There is one great feudal lawyer whose position requires 
some special examination, and that is Beaumanoir. For his 
phrases are, at least at first sight, a little ambiguous. In some 


^ Gratian, ‘Deerotum/ D. iv., after 
3. Cf. voL ii. p. 155. 
a Cf. vol. ii. pp. 61.63. 

® Bracton, ‘ De Legibus/ i, 1. 2 (fol. 
2} : “ Oiim atitem fere in omnibus re- 
gionibus utatur legibus et iuro scripto, 
eola Anglia usa est in suis 0mbuB iure 
non scripto et oonsuetudine. In ea 
quidem ex non scripto ius venit, quod 
usus comprobavit. Sed abswrdmn 
non erit leges Anglicanas, licet non 
soriptas, leges appellate, cum iogis 
vigorem habeat, quiequid de consilio et 
de consensu magnatum et reipublioa 
communi sponsione, authoritate rogis 
Bive pnncipis priccedente, iuste fuerit 


diffinitum et approbatum.” 

Id. id., i. 2. 6 : “ Huiusmodi veto 
leges Anglicanse et consuetudines 
regum auctoritate, iubont quandoque, 
quandoque vebant, et quandoque judi- 
cant et puniunt transgressores ; quae 
quidem, cum fuerint approbatse con- 
sensu utentium, et sacramonto regum 
confirmataas, mutari non potenint nec 
destrui sine communi consensu eorum 
omnium, quoz’um consilio et consensu 
fuerunt promuigatac. In melius 
tamen converti possunt, etiam sine 
eorum consensu, quia non destruitur 
quod in melius commutatur.” 
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passages lie woiiM seem to say simply that the king is the 
legislatorj : and if this stood alone, we might conclude, that to 
him the authority of law was derived simply from thC' king’s 
will It is indeed , possihle that Beanmanoir represents some 
tendency which was peculiar to the French monarchy, and- it 
is more than probable that his conceptions of the nature of the 
power of monarchy were strongly influenced by the revived 
study of the Civil law, and its conception of the legislative 
authority of the Emperor, and we might therefore incline to the 
conclusion that his position was different from that of the 
feudal lawyers whose principles we have so far examined. In 
order then that we may rightly estimate his position we must 
examine briefly his conception of the origin of kingship. 

In an important passage, which we shall have to consider again 
later, Beaumanoir says that in the beginning all men were free, 
and of the same freedom, for we all are descended from one 
common parent, but as the number of men increased strife 
arose, and those who desired to live in peace recognised that 
this was impossible while every man thought himself as good 
as others. They therefore elected a king, and made him head 
over them, and gave him power to judge their misdeeds, and to 
make commandments and ‘'establissemens ” over them.^ The 
phrases of the passage suggest very strongly the influence of the 
Eoman jurisprudence ; the conception of the original equality 
of men, the appearance of war and its consequent confusions 
and crimes, the conception of the people creating a king and 
giving him authority to make laws, these may have come directly 
to Beaumanoir by many channels, but it is at least very probable 
that they represent the traditions of the Institutes and Digest.^ 

^ Beaumanoir, xlv. 1453 : ** Comment peuple, oil qui avoient tak-nt de vivre on 
que phi.seur estat de gent soient main- pesjregarderentqu^il no pourroienfc vivre 
tenant, voirs ©st qu’au commoneement en pea tant comrne ehascuns cuideroit 
tuit furent franc et d’une meisme estre aussi grans sires i’uns eoinrne 
franchise ; car chascuns set qu© nous autros ; si esiurent roi, ©t le hrent 
descendimes tuit d*un pere et d’une seigneur d’aus, et li donoreiit le pouoir 
mere. Mes quant li pueples commenca d’aus Justicier d© lor m©sf6s, d© fere 
a croistre, et guerres et mautsdent furent commandomens ©t ©stablissemens sur 
commenci^, par orgueil ot par envie» aus.” 

qui plus regnoit iors ©t fet encore que ® Cf. Digest, i. i. 4. 5 ; 2. li j 4. 1 ; 
mestiers n© fust, le eommunet^s du Institute, i. 2. 2. 

VOL III. D 
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Tiie phrases' are remarkable both for tbeir democratic eon- 
eeptioii of liiimaE nature, and of the source of antbority, and 
for tbeir sliarply marked conception of the legislative power of 
tbe king, and if they stood alone we might have to conclude 
that Beanmanoir's theory of the nature of law was different 
from that which we have so far seen to be characteristic of the 
feudal Jniists. But the phrases do not stand alone, and in order 
to form a complete Judgment upon his theory we must examine 
some other passages in his work. The first is one in which 
Beanmanoir is careful to point out that while every baron is 
“souverain’’ in his own barony, the king is “souverain*" in all 
the kingdom, and has thus the general care of the whole kingdom, 
and therefore he can make such “ establissemens ” as he thinks 
well for the common good.^ The words represent an important 
development of the conception of the national monarchy, and 
they attribute the supreme legislative power to the king ; but 
it should be noticed that he holds the power because he is 
responsible for the care of the whole kingdom, and exercises it 
!iot for his own ends, but for the common good. The last 
phrase is important, and is constantly repeated, the legislative 
power must be used for the common good. ^ 

In other passages we find, however, phrases which add another 
principle to these. The king may make establissemens ’’ only 
for his own domain, and in this ease they do not concern his 
barons, who must continue to administer their lands according 
to the ancient customs. When, however, the “ establissemens '' 
are general, they are in force throughout the Idngdom. But 
such “establissemens” are made “ par ties grant conseil,” 

^ Beamxianoir# acxxiv. 1043 : “ Pour garde de tout son roiaurae, par qiioi il 
que nous parlous en cest Uvre, en pot fere teus establissemens eomme il ii 
piuaeura lieus, du souverain, et de ce pleat pour ie cominun poudit, ©t ce 
qu’ii pout et doit fere, li aucun por- qu*il establist doit estre tema. Et si 
roient entendre, pour ce que nous ne n’i a nul si grant dessous li que ne puist 
nommona oonte ne due, que ce fust du estre tres en sa court par defaute de 
roi, mais en tous lea lieus que H rois droit ou pour fans Jugement, et pour 
n’est pas noinxnea, nous entendons de toua les cas qui touchent le roi.” 
ceus qui tieneiit en baronie, car chaacuns » Of. id., xlix. 1512: **Mes li rois 

barons eat souverain en sa baronie. le peut bien fere quant il ii pleat et 
Voirs eat que li rois eat aouveraina par quant il voit que e’est li eoinmuns 
dess us tons, ©t a de eon droit, la general pourda.” 
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md for tlie common good,^ Again j in another place ; the 
king may indeed make new “ establissemens/’ but he must 
take great care that he makes them for reasonable cansej for 
the common good, and ‘‘ par grant conseil.’’ ^ 

Beanmanoir does not anywhere explain what precisely he 
means by the words par grant conseil ; but it would seem 
most natural to nnderstand them as referring to the need of 
consultation with some body of persons qualified to advise the 
king. We must then at least correct our first impression of 
Beanmanoir ’s theory of legislation. He would seem to place 
the royal authority in a more isolated position than is general 
in the feudal jurists, he may be more influenced than they are 
in general by the newly recovered conception of the legislative 
power of the emperor in the Boman law, and may possibly, 
though on this we can express no opinion, represent some 
conception of monarchy which was developing specially in 
France at that time. But, on the other hand, in his insistence 
upon the need of reasonable cause, on the ‘" grant conseil,'’ 
and on the principle that legislation must be for the common 
good, he comes very near to the general principles of the other 
feudalists.^ 

We are therefore Justified in the conclusion that the feudal 
conception of law is first that of custom ; and secondly, that 
so far as men began to recogDise the necessity of actual legis- 
lative action, they conceived of the law as deriving its authority 
not from the will or command of the ruler alone, but also from 
the counsel and consent of the great or wise men, and the 
assent of the whole community. 

^ Id., xlviii. 1499: “Mais qiiaiit li tros grant eonseii et pour le cooimua 
Rois fet aucim establissement eape- pourfit.” 

deauraont «n son demaine, si baron ^ Id., xlix. 6; “Tout suit il ainsi 
ne iessent pas pour oe a user en leur que li Bois puist fere nouveaus establia- 
ierrea, selonc les ancionnes cousturnes. semens, il doit mout prendre garde 
*M6 s quant li establissemens ©st qu*il leg face par resnabi© cause, et 
generaus, ii doit eourre par tout pour le commun pourfit, ©t par grant 
io roiaume. Et nous dovons croire oonseil.’* 
quo tel establissoment sonfc fet par ® Cf, p. 154 {note 4). 
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CHAPTER IV. 

■ THE MAIKTEKANCE OF LAW. 

The feudal Jurists lieid clea.rly and maintained empliatically 
that tlie relations of men to each other are determined hy the 
principles of justice, that the law is the form and expression 
of Justice, and that it is in the strict observance of the law 
that men find the security for the maintenance of j cystica. 
The principle is clear, but it may be said that this was 
little more than formal, that the king might indeed swear 
to administer justice and to mamtain the law, but there was 
no method by which this obligation could be enforced. How 
far this was from being true we shall see as we examine more 
closely the principles of the structure of feudal society. 

We shall do well to remind ourselves of a very noticeable 
phrase in that passage in the Assizes of the Court of Burgesses 
of Jerusalem which we have already quoted. If the lord 
should break his oath and refuse to minister law and justice to 
his people, they are not to permit this.^ This is a blunt ex- 
pression of the principle which underlies the structure of feudal 
society, and the relations of lord and vassal. But feudal law 
did more than recognise the principle, it provided a carefully 
constructed machinery for carrying it out. 

We must turn from the principle of the supremacy of law 
to the method of its determination and enforcement. That 
is, we must examine the nature of the feudal court, and 
the relation of lord and vassal to this, and we begin by 
examining these questions as they are presented in the 

> S 60 .p, XB* . . . . 
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Assizes of Jerusalem. Jean, d’lbelin draws out .witb .great 
ca.re.tlie, nature of tlie mutual obligations of .lord and vassal.. 
He expresses in the highest - terms the fidelity which the 
vassal owes to his- lord, the service and help which he must 
render to him, the secrecy which he must maintain about 
his counsels, and the respect which he owes to his wife .and 
daughter/ and he enumerates , those- distinctive obligations' 
which the ■ vassal owes to -his lord,' which we have already 
mentioned/ but at the same time he insists that the lord is 
bound to Ms vassal by the same faith which the vassal owes to 
him, and that he may not touch Ms vassaFs body or his fief 
except by the judgment of the court.^ 

These are the principles of the relation between lord and 
vassal, but they are not mere abstract principles, they are 
legally enforceable. If the vassal fails to discharge his obliga- 
tions, and the lord can establish this by the judgment of the 
court, the vassal will lose his fief, and the lord can treat him as 
a traitor, and as one who has broken Ms faith.^ On the other 
hand, if the lord breaks his faith to the vassal, the vassal can 
bring the matter before the court, and if the court decides in 
his favour, it will declare him to be free from his obligations, 
and he will hold his fief without service for his lifetime. 


* Jean d’lbelin, 195. 

® See p. 26, 

® Jean d’lbelin, 196 : Le seignor 

n© doit metre main, ne faire metre 
main el core ni el fid do son home, 
si c© n’est par Tesgart ou pai* la 
conoissance do sa court ; et est terms 
a son home, se me sembic, jmr la 
fei qrii est entri’aiis de totes les 
chosea avant dittos de qiiei home eat 
tenus a son soigrior ; car entre seignor 
et home n’a qae la fei, et la fei deist 
est re coneue efc gardde entre oaus ds 
choses avant di tos.” 

^ Id. id.: “Et qui faiit vers son 
seignor d'ancnnes des avant dittes 
choses, il ment sa fei vers lui ; ©t se le 
seignor Fen pent prover par recort de 
court, il pora faire de lui et de see 
choses com© dhme ataint de fei 


montie. . . . Et qui defaut k son 
seignor, je crei que il perdreit a sa vie 
le fid que il tiont do lui,” 

Id. 206 : “ Se home ment sa fei vers 
son seignor ou le seignor a son home 
. . . et de laqiiei des choses dessuz 
dittes que Fun mesprent vers Fautre, 
il ment sa fei vers Fautre. Et m 1© 
seignor on ataint son homo, il est 
encheu en sa merci de cors ot de fie et 
d© quanqu© ii a, et se il on viaut aveir 
droit et il le requiort d. sa court qu’elle 
li conoisso quel dreit ii en deit avoir, j© 
cuit que la court conoistra qu’il an peut 
do son cors faire justise, selonc co qu© 
le mesfait sera, de trayson ou de fei 
mentie, ©t que il peut son fid efc totes 
ces autrea ciioses prendre ©t faire en 
com© do cirozo d© traitor ou de fei 
menti©.*’ 
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H'eiMier lord nor vassal can take the .matter , into his. own 
hands, but must submit his complaint to the court, and abide 
by . its: Jndgiim It is the eonrt which is the judge in. all 
cases of dispute abont the relative ■ rights or duties of lord 


and vassal. 

" ' It is thus important to ask what was the composition of the 
feudal court. It was the court of the lord, and one might 
naturally enough think that it was the lord who decided the 
matters brought before it. But this was not the case; the 
court was composed in principle of all the vassals, and the 
judgment of the court was the judgment of its members. It 
was even by some disputed whether the lord was properly speak- 
ing a member of the court at all. Jean d’lbelin's work contains 
a very interesting and significant discussion of this subject. He 
is dealing with the question how a man is to claim a fief which 
he, or his ancestors, have held, and says that the man is to 
appear before the lord and say by his advocate that he, or his 
ancestors, have held the fief, and that if the lord doubts this he 
is prepared to prove it “ par le recort de partie des homes de 
vostre court.” The lord may reply that proof must be “ par 
privilege ou par recort de court,” and that proof “ par la recort 
de partie des homes de la court ” is not valid, for there could be 
no court unless the lord himself or his representative were 
present. To this the vassal replies that on the contrary the 
lord may not sit in the court, “ as esgars ne as conoissance ne 
h recors que il font ” ; the vassals are to sit without the lord, 
and when they have arrived at their decision, it is to be reported 
to the lord as the judgment of the court. Jean d’lbelin does 
not formally pronounce a judgment upon the whole question, 
but he is clear that the presence of the lord is not necessary to 
constitute a proper court, at least in cases concerning claims 


^ Jean d’lbelm, 206 : “ Et se Tome 
ataint son eeignor en court qn,e il a roes- 
pns vers lui de sa fei, et il en requiert 
a avoir dreit par esgart ou par conois- 
sanoe de court je ciait que la court esgar- 
dera ou conoistra que Tome ©fit quiet© 
vers lui de sa fei, et a son sans ser. 
vise tote sa vie. . . . Ne Tun ne pent d© 
0 © ataindre Tautre, se n’est par reoonoi* 


sane© qu’il en ait fait© en court ou par 
quei run mespreigne vers Fautro en 
court de aucuns des devant dittes 
choses : car soignor ne pent prover 
vers son home aucune chos© qui monte 
k sa fei, n© I’om© vers son seignor, 
autrement que par ie recort des homes 
de ia court don eeignor.” 


CHAP. IV.] 


THE MAINTENANCE OF LAW. 


55 


to the tenure of In another jiassage he describes the 

proper procedure of the ' Court when the^ king or his- repre- 
sentative is not present.^ The court, then, whose duty it is 
to enforce upon lord and vassah alike the due observance of 


^ Jean d’lbelin, 166: “ Et se le 

seignor viaut xiens dire 013 esloignier 
celle requeste, ii li poitt respondre ; 
. , . ‘Je n’entens qu© Je tel reeort 
voz dej faire, ne qne il voz vaill© ne 
d4i valeir a aveir la saisin© que voz 
m© reqiier4s, tot I’euss^s vos enssi 
prov6 com© voz dittes, s© m©i ou mon 
aneestr© ne fume o les homes de 
nostr© court, par quei voz voi6s prover 
©n dit ou c© fii fait que voz offres a 
prover; que J© n’entena que court 
seit, se le seignor et deus de ces 
homes ou plus ne sont ensemble, ou 
s© le seignor n’en ©stablist un homme 
©n leuc d© lui ©t autres deus o lui 
come court a oyr et aveyr ou 4 dir© co 
qu’il lor comand© que il ©n facent com© 
court ; et que puisque court n'en est 
ni ne pent ©stre sanz seignor ou sans 
bom© qu’il ait establi ©n son leiic, si 
n'entent j© por chose que voz aies ditt© 
ne offerte a prover, que j© voz en d6e 
fair© 1© recoi’t qn© voz me requeres, 
n© qu© il voz vaill© no dei valeir A la 
saisin© avoir qu© voz me requeres, par 
chose qu© voz aids dite, se la court ne 
I’esgarde : et do ce me met je en 
Fesgart de la court, sauf raon retonaill.’ 
Centre ce pent le requerant dire : 
‘ Sire, a ce que voz dittos quo court 
n’est que la oil le seignor et deus d© 
ces homes ou plus ne sent, voz dites 
votr© volent© ; mais je ©ntena que si 
est qu© ensi fuest com© vos dites, il 
n’ameit jamais ©agart ne conoissanc© 
n© reeort d© court ; car seignor n© 
pent ni ne deit estre ne seyr a la court 
o les homes de la court as ©sgars ni as 
conoissanc© ne a recors qu© il font, 
ainz i© font il sanz 1© seignor ; et 
quant il les ont fais et il les ont 
retrais devant ie seignor, ce que la 
court a fait, soit esgart ou conoissanc© 


ou -reeort, celm qui .1© retrait ;..en, la 
court dit ; Sir© la court a c© fait . Et 
por c© quo la court 1© fait, si ©st der© 
chose que les homes sont court en 
aucun cas sans i© seignor, ©t puisqu© 
il I© sont ©n aucim cas sanz le seignor, 
n© il n’est assise n© usage qui vaiile 
que en tel cas les homes de la court, 
dont 1© muet, ne puissent et 
dei vent recorder ©n la court c© il on 
veil celui qui requiert la saisine dou 
fie ou son aneestr© aai.si ©t tenant ou 
usant d© c© que il requiert com© da 
son fi6, n© autrement quo par le reeort 
des homes de cell© court no pout Ton 
prover la saisin© d© lui ou de son 
aneestr© dou fi6 qu© il requiert ; ’ , , . 
Et selono c© qui est devant dit, il me 
semble que la court dovreit esgarder 
qu© le seignor n’a chose dit© por quei 
il d6e demorer qu© il no face avoir au 
requerant 1© reeort que il li requiert . , . 
Qu© se autrement esteit, moult a 
enuivS poreit Ton prover null© saisin© 
de fio de lui 011 d© son anecstre, por 
quei moult de genz pei'dreient lexir 
dreit et lour raison par defaute de 
reeort de court, laquel chose sereit 
centre droit raison et tort apert.” 
Cf. p. 65 for discussion of tliis subject 
by Beaumanoir. 

® Id. 257 : “ Et quant cort est en- 
somble por jugement ou por reeort 
fair© ou por conseili ou por avoioment, 
sanz le rei ou sanz celui qui est en son 
leuc, il (f.e., the Constable) pout et 
deit domander I’avis d© chascun, ou 
fair© I© demander au raareschal, c© il 
viaut ; ©t pent destraindro chascun 
de dire ou de soi aquiter si com© il 
est usage : et pent comander a retraire 
i’esgart ou la conoissance ou I© rocort ou 
I’aveement que la court a fait, auquel 
qu© ilvodra de ciaus de la court. 
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tliese obllgatioii.Sj is mdeed the court of the lord? but its Judg- 
■ meiit is tiie common jEdgment of all those concerned. 

■ " It may, however, be urged that this is very weirin principle, 
blit, what sanction.could there be for such a comprehensive con- 
trol over lord and vassal, what power was there which could 
enforce the observation of the decisions of the court. This 
question may seemyto ns, from' our modern standpoint, one of 
great difficulty, but the compilers of the' Assizes of Jerusalem 
had what seemed to them' a perfectly simple and' clear answer. 

The matter is dealt with both by Jean dlbelin and by Philip 
of Novara, but the treatment of the latter is the more complete. 
He has set out, in a passage to which we shall have to return 
hrter, the relation of the overlord to the sub-vassals, as declared 
in an Assize of King Amauri, and then explains the position of 
the mesne vassals in case of dispute between them and the 
overlord. The Mng, he says, recognised, when the Assize was 
established, that all his liegemen, whether they held of him 
immediately, or of his vassals, were bound in faith to each 
other, and could demand aid each of all the others,^ and he 
draws out the significance of this in detail. If a vassal makes 
some claim upon his lord and demands that the matter should 
be brought before the lord’s court and the lord refuses, the 
vassal may call upon all his peers to go to the lord and demand 
that he should allow the matter to be brought before the court. 
If the lord refuse to listen to them, they must declare to the 
lord that they will discharge none of their obligation to him 
till he has done this. And thus also if the case has been 
brought before the court and the lord refuses to carry out its 
judgment, the vassals are to renounce their service to him 
unt il this has been done. And again, if the lord or his repre- 

^ Philip of Novara, 51: “Vos dessus escrit, et quo chascim d’eaus 
aveis oi les avantaiges que 1© chief, peust reqiiorre les autres comes ses 
seignor a eii ia Hgeco de ses homes, apr^s peirs on tel ©ndreit. Et les homes en 
orreis Teschange et I’avantage que les soixt tenu Tun a raiitre, aussi au petit 
homes lieges ont a rencontre de ce. come au plus grant, por quei il ne seit 
L© rei otroia, k restabiissoment d© entechi4 d’aucun des vices por quei 
Fassise que tons sea homos liges qui Ton pert vois en cort. La devise de 
tenoient d© li ou de ses homes, queis ce par quei les home liges sont tenu 
qu’ii fuasent, grans on potis, fussent Fun a Fautre, est desus ©scrite et 
tenn do fei Fun k Fautre de ce que ©st devisee par chapitres.” 
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sentative should deprive a man. of Ms fief without jiidgment 
of the court, the vassaFs peers are to help him and give him 
force' to recover his fief. And Philip adds that he remem- 
hered that when the representative of the Emperor (Frederick 
II.) deprived the lord of Beyrouth and his nephews of their 
fiefs, this assize was cited in the court, and the court recognised' 
it .as valid.^ ■ 

Jean d’lbelin maintains the same principles, and it is worth 
while to notice the emphatic phrases he uses with respect to the 
ease of a lord putting his vassal in prison without the Judg- 
ment of the court. In such a case his friends and relations 
may summon ail his peers to accompany them to the lord, and 
to demand his release or the Judgment of the court. If the 

^ Philip of Novara, 62 : “ S’il ai’enisfe aichoison de ii, dessaissist sans esgart 
que aucun des homes liges venist de- de cort aucun de ses homes de tout ou 

vant le chief seignor en la Hante Cour, de partie de son celui qni eafc d©s» 

©t il feist aiicune request© et 1© seignor saissi pent reqtaer© ses pers qn© il li 
delaiast, et Tome li reqnist ©sgart de aident k recovrer sa saisine, fomissant 
cort et le seignor n© li feist aver ou dreit au seignor, ©t se le seignor, ou 

s’en delivrast par esgart de cort me- autre por lui, li seit que demander et 

ism© ; ou s’il avenist que I’on n© il est prest de fornir raison ; los homes 

le laissast entrer devant le seignor en deivent requerr© 1© seignor, se ii est 

et aussi le deloiast on de venir son au pais, ou 1© bailli, s© 1© seignor n*i 

dreit, Tom© pent venir a ses pers 14 est. Et s© il ne fait lor request©, ii 

ou il les porra trover, ©t requerr© lor^ pevent ©t doivent aler a lor per et 

par la fei que il li doivent, come a lor doner li force ©t pooir de recovrer sa 

peir, qu© il veingent avaut li seignor o saisine et les rentes dou tens pass6, 

lui et li requierent qu© il le maint par c’est assaver despuis que il fu dessaisi 

sa cort come son home, ©t se il li a dou sans esgart de court. Et ce 

requis esgart, qu© il le face aver ; il y meisme vi go avenir de monseignor de 

deivent aler et fair© ce que Pome lor Baruth a Acre, quant 1© seignor de 

a requis, Et s*il avenist que le seignor Saest© dessaisi li ©t ses nevous et ses 

ne vosist otroier ne faire lor request©, amis, par le comandement de Fem- 

il deivent et pevent dire au seignor, perour, de lor fi^s que xl avoient a 

que il ne feront riens por lui taut Acre. Et adonc f u record^© et re- 

qu’il ait fait lor request©. Par trei trait© Passise entorinernont ; et tout© la 

feis li doivent ce dire, et s’il por tant court diet et otroia que il entendoient 

n© I© fait outreement, li pevexit guagier qu© tel estoit Passise, Et 14 ot pluisors 

d© lor servises tant que il li ait acorn- homes liges qui Pavoiont oi retrair© 

pii© lor requeste. Et s’il avenet que autrefois en cort, por le content qui 

la cort ait fait aucun esgart, et 1© fd ©ntre le rei Aimeri ©t messire 

seignor ne le vent tenir, aussi 1© doi- Rau d© Tabarie.” 

vent guagier de lor serv'ises tant que il Cf. also Philip of Novara, 40, and 
ait accompli lor esgart. Et se il ave- Jean dTbelin, 202. 
neit que le seignor, ou autre por lui en 
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lord refuses, they are to rescue their peer by force, unless the 
lord resists in person ; in that' case, as they cannot bear arms 
against him, they are each and all to renounce all service to 
him- till he has set their' peer at liberty, or has submitted the 
case to the judgment of the court.^ 

The principle of the authority of the court in enforcing their 
mutual obligations upon lord or vassal is to the compilers of 
the Assizes of Jerusalem perfectly clear and obvious, and the 
whole body of the vassals is bound to maintain this authority 
even against the lord. This is perhaps even more clearly 
brought out by Jean d’lbelin in another passage, in which he 
maintains that if the court has given a judgment against the 
lord in the case of a man who is not a vassal, and the lord 
refuses to carry this out, such a man may lay the matter before 
the vassals and adjure them to compel the lord to carry out the 
judgment. The vassals are then to go to their lord and request 
him to do this, and if he refuses they are to declare to him that 
they are bound to maintain the honour of the court and the 
Assizes of the Kingdom of Jerusalem, and that they will 
renounce all service to him until he has carried out the judg- 
ment of the court.2 


* Jean d’lbaliu, 201: “Et se le 
seignor no lo fait delivrer k> lour re- 
questo, ou ne dit chose par quei il no 
io doit faire et tel quo court Tesgardo 
on conoisse, tos les homes ensemble 
deivent aler oh il sevent que il est 
arestd et delivrer le A force ou autre- 
ment, se le cors do lour seignor ne lor 
defont as armes, contre le quel il ne 
pevont ni ne deivent porter armes ne 
fair chose a force. , . . Et se 1© seig- 
nor 1© defent contre eaus as armes ou 
autreraent 4 force, il li deivent dire. 

“Sire* voz estea notre seignor, ne 
contre vostre cors noz no porteremea 
armes, ni ne feriens chose a force. Et 
puisque voz noz defend^a a force a de- 
li vTer nosti'6 per qui est pris et em- 
prison^s sanz esgart ne sans conoissance 
de court, noz voz gajons toz ensemble 
et chascun par sei dou aervise quo noz 


voz devons tant que voz ai<S8 nostre 
per tel delivrer ou fait delivrer, ou dite 
raison por quei voz ne le dev6s faire et 
tel que court Tesgarde ou conoisse.’* 

Of. Philip of Novara, 69, 

® dean d’lbelin, 244: “ Et por ce 
que nos somes homes de vostre court 
et que nos somes tenus de garder et 
faire garder h, nos pooirs Tonor de la 
court dont noz somes, et de main- 
tenir les assises ©t les usages dou rei- 
aume do Jerusalem, nos toz ensemble, 
et chascun par sei, voz gajons dou 
servis© que nos voz devons, tant que 
VOS ai6s a tel,” et le noment, “ tenu 
et parfait ou fait tenir ©t parfaire ce 
que vostro court, dont noz somes 
homes, a esgard^ ou coneu ou record©, 
ou dit en la court tel raison que le 
court esgard© ou conoisse que voz ne ie 
dev^s faire,” 
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This was then the method by which the aiitliority of the laws 
and customs of Jerusalem was to be declared and enforced. 
The court was the supreme judge, and the lord, that is, the King 
of Jerusalem, had to submit to it ; if he. refused to do this the 
ordinary relations between him and his vassals were for the 
time suspended, and , they were to renounce all their service to 
him until he submitted to the court and its judgments.^ The 
compilers of the Assizes justify their opinion by citing two cases 
in which, as they say, the vassals of the kingdom of Jerusalem 
had taken such action.® 

It may perhaps be urged that the Assizes of Jerusalem repre- 
sent an extreme and even fantastic development of the principle 
of the obligation of the king or lord to govern according to law, 
and that their principle of the supremacy of the court over 
the king or lord was eccentric and unparalleled. It is indeed 
true that in their detail they represent a particular and local 
attempt to create a method of control over the ruler, a method 
which, however good it may seem in theory, was not likely to 
produce an ef eotive system of government ; and we cannot look 
upon this method as being more than one of the many experi- 
ments in government which were being made in the twelfth and 
thirteenth centuries. But we are in this work concerned rather 
with the principle which lay behind such experiments than with 
the experiments themselves. If we are content to consider 
them from this standpoint we shall find these experiments im- 
mensely interesting, and shall also find that these principles are 
reflected more or less clearly and completely in many at least 
of the feudal law books. 

In those compilations of the feudal law of Lombardy which 
are known to us as the ^ Consuetudines Feudorum,' and which 
belong substantially to the twelfth century, the principles of the 
relation of lord and vassal are set out with great clearness. The 
obligations of the vassal must be discharged by him, and if he 

^ Cf. Jean d’ibcsim, 203, 204, 205, * Cf. Jean d’lbelin, 203, 204 ; PMUp 

208, 210, 213, 214, 239; Philip of of Novara, 40, 42. 

Novara, 41, 42. 



m 


IKFBTJEHCB OF FEUDALISM. 


[fabt I« 


refuse or fails to carry them outy he will lose his On the 
other hand, it is laid^ down with great' emphasis that no vassal 
can' he deprived of his benefice except for a definite and proved 
offence.^ And it is very clearly maintained that in all cases of 
dispute about the fief and its tenure between the ' lord and 
vassal there is always a proper tribunal to decide, and tills 
trihnnal is either the court which is composed of the peers of 
the vassal or the court of the'Emperor.^ ' It is noteworthy that 
the lord has only the same remedy againvst his vassal as the 
vassal against him, that is, the appeal to the court, and that the 
court is, if need be, to compel the lord to make restitution to 
his vassal or to submit himself to the judgment of the court. If 
the lord should refuse to do this the vassal can carry the case 
to the higher authority, that is, clearly to the overlord or 
Emperor.* 


* * Conauetudines Feudoruna,* ii. : 

Quia supra dictum est, quibus modis 

feudum adquiritur et rotiuetur, nunc 
videamus, qualitsr amittatur. Si euim 
praalium campestre habuerit, et vasallus 
eum (dominum) morantera in ipso 
praeiio dimiserit non mortuum non ad 
mortem vulueratum, feudum amittere 
debet. Item si fidelis dominum cucur- 
bitaverit vel id facere laboraverit aut 
cum uxore eius turpiter luserit vel si 
cum filia aut cum nepte ex filio aut cum 
soror© domini concubiierit, iure feudum 
amittere censetur.” Cf. vi, IL 

* Id., vi. 10 : “ Sancimus ut nemo 
miles sine eognita culpa benedoium 
amittat, si ex his culpis vel eausis 
convictus non fuerit, quas milites usi 
sunt vel per laudamentum parium 
suorum, si deservire noluerint.” 

C. Ijehmann, in his edition of the 
* Consuetudines Feudorum,’ gives in 
full the text of two groups of MSS. for 
Tit. vi,, but the differences are not in 
the case of the passages here quoted of 
substantial importance for our purpose. 

® Id., V- 1 : “ Si fuerit contentio 

inter dominum et fidelem de in vesti- 
tura feiidi, dirimatiir per pares ourtis.” 

Id., vi. 5. 1: “Si contentio fuerit 


de beneficio inter capitaneos, coram 
imperatore diffiniri debet. Si vero 
fuerit contentio inter maiores valvas- 
sores et minores de beneficio, iudicio 
parium diffiniatur.’* 

Id., vi. 13: “Et si dominus pos- 
sederit et miles sic dixerit, quod in- 
vestitus fuerat a domino suo et 
dominus negaverit, adhibeantur pares 
illius et per ill os inveniatur veritas.” 

Gf» vii. 3, viii. 23. 

The regulations cited in this note 
and the previous one are founded 
upon the * Edictum de benedciis regni 
Italic!,’ of the Emperor Conrad II. 
(1037 a.d.) 

* Id., viii. 29 : “ Dominus vocat mili- 
tem qui ab eo feudum possidebat 
dicendo eum in culpam incidisse per 
quam feudum amittere debeat. Hie 
non respondit. Quid domino faciendum 
sit qufcritur. Keapondetur : Curiam 
vooar© debet ©t in ea de milite iiio 
eonqueri, quam curiam ter vocare debet 
spatio ©iusdem euriie arbitrio termin- 
ando. Si nec ad tertiam vocationem 
venit, hoc ipso feudum amittat et ideo 
debet curia dominum mittere in pos- 
sessionem. Sed si intra annum venerit, 
rostituitur ei possessio, alioquin et 
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The ‘ Sachseiispiegel/ the most important Geman bandb^^ 
of feudal law, wliich was written before 1232,^ does not describe 
in detail like the Assizes of Jerusalem the organisation of the 
feudal court and the method of securmg its authority in en- 
forcing the mutual obligations of lord and vassal, but it con- 
tains two very significant passages which . are related to the 
position of the vassal and the control of the king. 

In the first of these it says that a man may without violation 
of his fidelity wound or even slay his lord, or the lord the man, 
if this is done in self-defence.^ In the second it lays down 
the principle that the man who feels himself injured by the 
‘‘richtere ’’ can appeal to the Schultheiss, and that also the 
Count Palatine is judge over the Emperor.® 

The work entitled ‘ he Conseil de Pierre da Fontaines ' be- 
longs probably to about the year 1253, when its author was 
BailU of the Vermandois. Its intention, according to the 
author, was to record the customs of the Vermandois, and other 
lay courts,® but it consists very largely of citations from the 
Code and Digest of Justinian, and it has been suggested that it 
is really a fragment of a French “ Bumma ” of the Code.^ The 
author assumes that a vassal has the right to implead his lord 
in the lord’s court, that is, that the court has authority to judge 
between the lord and the vassal, but he limits the right to 


bencficium et possessionem perdit. 
§ 1. Si vero vasallus de domino qu«ri- 
tur, forsitan quia feudum malo ordin© 
intravit, domino peiperam respondent©/ 
quid vasallo sit faciendum quseritur. 
Kespondetur : Curiam debet vocar© et 
in oa eonqueri. Curia debet adire 
dominum eumque salva reverentia 
competenter coger© ut vel possessionem 
restituat et adquiescat vel iudicio 
curifs s© comittat. Quod si admonit\is 
facere distulerit, turn licet vasallo ad 
aliam maiorem potestatem ire et sibi 
eonsuiere.” 

^ ‘Sachsenspiegel/ m.78. 6: ‘‘Wundet 
ok ©n man sinen herren, Oder sleit 
he in© dot an notwere, odor die hen© 
den man, he ne dut weder sine 
triiw© nicht, of die not up in© mit 


rechte vulbracht wert.** Cf. Glanvill, 
ix* 1* 

* Id., Hi, 52. 3. : “ Wenne klaget man 
over den richtere, he sal antwerden 
ver deme sculthoiten, wen die scul- 
theite is richter siner scult ; als 
is die palenzgreve over den keiser, 
undo die burchgreve over den marc- 
greven.” 

CL hi, 54. 4 : “ Also n© maeh deme 
koninge neman an sin lif spreken, 
ime ne si dat rike vore mit ordelen 
verdelt/* Cf. ‘ Sehwabenspiegel,’ 100 
and 104, 

® ‘ Le Conseil d© Fierr© de Fon- 
taines,’ i. 2. 

* Cf. P. VioEet, *Les Etablisse- 
ments de Saint Louis,’ voL i. p. 83, 
note 2. 
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questions concerning the fief and injuries inflicted upon the 
vassal concerning this.^ 

In the compilation known as the ‘ Etablissements de 8t 
Louis,’ we have a more complete treatment of the relations 
of lord and vassal, which with some important modifications 
represents the same principles as those of the Assizes of 
Jerusalem. In the first place, it is very clearly laid down 
that the obligations of lord and vassal are mutual and must 
be observed with equal care by both. The vassal who trans- 
gresses against this, and is guilty of various offences against his 
lord, will justly lose his fief ; ® but then, with equal clearness, it 
is laid down that if the lord refuses his vassal the judgment 
of his court, or if he seduces his wife or daughter, then the 
vassal will be free from his obligation to him and will hold his 
fief from the overlord.® 

Again we find in the Etablissements the same principle as 
that of the Assizes of Jerusalem, that in cases in the king’s 
court on any matter concerning a vassal’s inheritance, the 


i ‘Le Conseil de Fierre de Fon- 
taine/ xxi. 27 : “ Ceste moisrnes forme 
qui devant est racont^e d© la d6fante 
as ajournez, ontent-je que Ten doit 
regarder en la diSfante al home qiii ses 
sires pleidoie en sa cort meismes, et 
quant li horns pleidoie k son seignor 
©a ea cort meismes. ... 28. Mds ge 
ne croi pas quo li horns puisse son 
seigneur, n© ne doie, apeler d© d6faute, 
fors que del mesfait qu’ii li auroit fet 
puis Tornaige, en son propre fi^ qu’il 
tient de lui, ou en ses propres choses 
qui seroient del fiiS. . . . Mes del 
mesfet quo li sires feroit k son home 
en son propre cors, ou en ses propres 
ciiosea qui ne seroient mie del ne 
qu’il m tendroit mie de lui, n’en feroit- 
il son liome riohe, s’il ne voloit, ne 
droit en sa cort ne requerroit, s’il ne 
voloit ; car li home de sa cort n’ont mi© 
pooir d© jugement f^re seur le cors lor 
seignor, ne do nul de ses torz fais 
s© ce n^est del £4 ou de mesfait que i 
apartient.” 

* * Etabliesements de St Louis/ i. 64 : 


“ Horn qui fait ©squousse a son seignor 
si pert ses meubles ; ou se il met main 
4 son certain alo6 {avo6) par mal respet, 
ou se ii ii escout autresi ; ou se il des» 
mant son seignor par mal respit, ou se 
il a mise fause mesure en sa terr© ; 
ou se il va defuiant son seignor par 
mal respit ; ou se il a peschi4 ©n ses 
estanz, au dessaii de lui ; ou se il a 
ambliS ses eonins en ses garennes ; ou se 
il gist o sa fame, ou o sa fill©, par coi 
ele soit pucele, il em pert son fi6, par 
quoi il en soit provez. Et dreiz ©t 
costume s’i accord©,” 

* Id.,i,66: ” Quant li sires vSe ^ son 
home le jugemant de sa cort, et il e«i 
puisse ©stre proves, ii ne tendra jamais 
riens de lui, ainz tendra de celui qui 
sera par desus son seignor. Et einsi 
seroit il se il gisoit o la feme son home 
ou o sa fille, se ele estoit pucele ; ou s© 
ii horn avoit aucun© de ses parentes 
et ©le estoit pucele, et ii Faust baillifie 
a garder k son seignor, et il la des- 
pncelast, il ne tenroit jamais rien d© 
lui.** 
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decision belongs not to the king personailyy but tO' tbe court' 
including the vassal’s peers.^ The Btablissements' do not indeed 
contain the same elaborate machinery for the enforcement of; 
the judgments of the court as do the Assizes, bnt the compiler 
did not scruple to maintain that in the last resort the vassal, 
if the King of France refuses to. do him ' justice in hiS' court, :has 
the right to make war upon him, and is entitled to summon 
Ms snb-vassals to follow him. Before they obey the summons 
they must indeed first go to the king and ask whether it was 
true that he had refused their lord the judgment of the court ; if 
the king denied this and said that he was willing to discharge 
his lawful obligations, they can refuse to follow their lord, but 
if his complaint proved to be true, they must then follow him 
to war, even against the king. ^ 

If we now turn to the greatest of the French feudal lawyers, 
that is to Beaumanoir, we find that his conceptions of the rela- 
tion of lord and vassal, while they differ in detail, are substanti- 
ally the same as those which we have hitherto considered. In 
the first place, he sets out very clearly the principle that the 

^ Id. , 1 . 76 : “ S© li bers est apelez 6B Adonc il doit venir au roi ©t li doit 
la cort le roi d’aueun© chose qui apart- diBB.’ ‘ Sire, mes sires m’a dit qn© 
aign© A heritage, et il die : * Je ne vueil vous li avez ve$ 1© jugement d© votre 
pas estr© jiagiez fors par mes pers d© court; por c© en sui Je venuz k vos 
cest© chose,” adonc si doit Ten les por ©avoir ©n la v6rit6 : car mes sires 
barons semondre k tout 1© moiaes m”a semons qu© je aill© ©n guerr© 
Jusqu© A ni,, et puis doit la joutise encontre vous.’ Et s© li rois die : 
feire droit o ces et o autres chevaliers.” ‘ je n© ferai ja k voatre seignor nul 
Of. ‘Jostice et Piet,’ xvi. 1: Uns jugemant en ma cort,’ li horn s’en 
des peres d© France s’otroia k jugier doit tantost retorner k son seignor ; et 
pardevant 1© roi, par eeus qui jugier 1© li sires 1© doit porveoir d© ses deepens, 
doivent, et dit que li rois, ne si consenz, Et s© il n© s’an voloit aler o iui, il ©n 
no 1© doi vent pas jugier : m^s il ne dit perdroit son fi6 par droit. Et se li 
pas bien. MAs li rois, n© son conseil, rois li avoit respondu ; ‘Je forai droit 
sanz autres, ne ie puet pas Jugier volantiers k vostro seignor, en ma 
c’est a dir© que si pers doivent ©stre.” cort,” li horn devroit venir k son 

^ Id., i. 53 : “ Se li bers a son home seignor et dire : ‘ sire, li rois m’a dit 
iig© et il li die : * venez vous ©n o moi, qu*ii vous fera volontiers droit en sa 
car je vueil guerroier encontre I© roi cort,* ©t s© li sires dit: ‘ j© a’anterrai 
mon seignor, qui m’a ve5 1© jugemant jamais ©n sa cort, mais venez-vous en 
de sa cort,’ li horn doit rospondre en o moi, si com© j© vous ai semons,” 
tel meniere A son seignor ; * sire, Je adonques porroit bien li horn dire : 
irai volentiers savoir au roi s’il ©st *je n’i irai mi©/ Il n’en perdroit 
©insinc com© vous 1® m© (litas. ja par droit nule riens d© son 
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oWigatioES of lord and vassal are mtitiialj as tiie vassal owes 
faitli and loyalty to liis lord, so also the lord owes these to the 
vassal, and the penalty for a violation of these obligations is the 
same, in extreme cases the lord will forfeit the homage of his 
vassal, Just as the vassal will lose his flef.^ 

In the next place, Beaumanoir lays down as clearly as the 
other feudal lawyers that these reciprocal obligations are pro- 
tected by a suitable Judicial machinery. In cases of dispute 
between the whole body of the vassals and their lord, Beau- 
manoir holds that the court of vassals cannot be Judge, as they 
are all parties to the dispute, but they should demand Justice of 
the lord and his council, and if the lord refuses this they should 
go to the king, as overlord. In the case, however, of a dispute 
between a single vassal and the lord, the case is decided by the 
court of the vassaFs peers.^ There is always a court which is 
competent to decide upon disputes as to feudal duties and rights, 


^ Beaumaanoir, Ixi. 1736: *‘ Nous 

disons, at voirs eat solonc nostre cons* 
tTume, que pour aiitant comme li hons 
doit a son seigneinr de ioi et de loiaut6 
par la reson de son homage, tout autant 
ii sires en doit a son homme.” 

Id., Ixii. 1786 : “ Et avec la foi, il i 
a grant peril d’avoir damage, car se 
H sires est atains de la defan te, il pert 
Fhomago et chiet en grant amende, si 
comme nons avons dit alienrs en cel 
ehapitre meismes, et se li hons ne 
Ten puet ataindre, il pert le fief et 
est aquis an seigneur.” 

Id., ii. 65 : “Et qnant il faillent a 
leiir seigneur en tel besoing, il de- 
servent perdre lenr fief.” 

* Id., i. 44 : “ Il aviont auennes fois 
que pies must entre le conte et tons 
ses hommes, si comme qnant aucuns 
des hommes requiert sa court d’aueun 
cas dont il no la doit pas ravoir, — ou il 
dit qn’il a aueune justice en sa terre 
par la reson de son fief, quo Ii cuens 
ne li connoist pas, aiirs dit qu’eie 
apartient k li par reson de resort, , , . 
En tons tes cas ne doit pas li 
baillis metre le plot ou jugement des 
homes oar ii meisme sont partie, si 


ne doivent pas Jugier en lor querele 
meisme. Donques se tens pies muet 
entre le conte et les hommes, et li 
homme requierent droit, il doivent 
prendre cel droit par le conte et par 
son eonseil. Et si li cuens ieur refuse 
k fere droit ou il lor fet mauvds 
jugement, trere le puent par I’xine 
des II. voies par devant le Boi, comme 
par devant souverain.” 

Id., i. 45: “Des pies qui muevent 
entre le conte d’une part et aucuns 
de ses homes singuliereraent de Tautre 
part, dont tuit li home ne se puent 
pas fere partie, — si comme d’aueun 
heritage ou d’auexme forfeture, ou 
d’aucune querole, des queles il con- 
vient que jugemens soit fes selono la 
coustume du pais, — en tel cas puet 
bion li baillis prendre droit pour le 
conte par les hommes. Car aussi 
comme ii eonvient les hommes le 
conte mener ieur hommes par le 
jugement de lor pers, aussi doit Ii 
cuens mener ses homme par le juge- 
ment de ses autres hommes, qui 
sont Ieur per, es quereies dout tuit 
li homme ne font pas partie centre 
lui, si comme il est dit dessus.” 
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and tins court is in the first place the court of tlie lordy bnt the 
judgment in the court belongs to the vassals. Until the vassal 
has demanded justice in the court lie cannot appeal to the 
overlord, , and Beanmanoir mentions a famous case of Ills time 
in wMcli the men of Ghent had tried to bring a case against 
their lord, the Count of Flanders, before the King of France j 
their suit was refused on the ground that they had not first 
taken the case to the court of the Oonnt of Flanders.^ 

The important matter is that the feudal conrt is not one in 
which the judgment is dependent upon the caprice or self- 
interest of the lord, bnt one in which, as it administers the 
custom and law of the district or country, so also the decisions 
are given by all those who are concerned to maintain them. 
The true character of the conrt is well brought out when 
Beanmanoir says in another place that when a lord brings a 
case in his conrt against one of his vassals he can take no part 
in considering what should be the judgment of the court, it is 
the vassals who determine this ; if the lord is dissatisfied with 
the judgment he can appeal against it, and the appeal goes to 
the court of the overlord. Beanmanoir seems to maintain that 
in the Beaiivosis the lord was in no case a judge in his own 
court, but only the vassals.* We have dealt with the discussion 
of the place of the lord in his court in the Assizes of Jerusalem,® 
it is very important to compare with this the opinion of a jurist 
of the caution and sagacity of Beanmanoir. Finally, it should be 
observed that Beanmanoir holds that in the last resort a vassal 
who feels himself wronged by his lord can renounce his homage 

1 id.,ixi. 1779. constnrne ne puet fere jugement en 

* Id., ixvii. 1887 ; “Quant li sires sa court ne en sa quorelo, pour deus 
piode en sa court contre son homme resons : la premiere resons, pour ce 
rneismes, ii n’est pas juges ne ne doit qu’uns sens hons, en sa person©, ne 
estre an conseil, en sa cort, du Juge- puet Jugier ; aincois en eonvient ou 
meat. Et quant li homme rendent I© II., ou III., ou IV., au meins, autres 
jugement, s’ii ie font contre li, apeler qu© le seigneur; la second© resons, 
en puet comm© de fans jugement, ©t pour c© que la coustume de Beau- 
doit estr© li apeaus dements en la voisins ©st tele, que U seigneur n© 
court du seigneur do qui U sires tient jugent pas en leur court, mais lour 
les homages de eeus de qui il apela homme jugent.” 
du. jugement, ^ ■ Gf. pp. 54, 66. 

Id., Ixvii. 1883; “Nus par nostro 

VOL. in, E 
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and Ills ief. and challenge his lord, and in the same way the 
lord can renonnce his right to homage and can then ch allenge 
his vassal^ 

The' great . English jurist Bracton, as we have akeady seen^ 
layS' down the general principles of the relation of authority to 
Jnsticej ' and to law as' the' embodiment of Jnstice, in broader 
terms than any of the other lawyers whose work we have been 
considering. His work also illustrates very specially a move- 
ment of iiiedimval society which we have not yet had the 
opportunity to considerj that is, the gradual supersession of 
the feudal system of government by that of the national 
monarchy. 

We have already noticed his statement of the reciprocal 
nature of feudal obligations.^ Disputes about these are decided 
in the court of the lord, and if that does not do justice the case 
is to be taken to the county court, and finally, if the king 
consents, can be taken to the “ great court.” ^ We have here 

i Beaumanoir, Ixi. 1734 : “ Encore pour autant comme li hons doit A son 

par nosfcre coiistume, nues ne puet seigneur de foi et de loiaut4 par la 

apeier son seigneur, a qui il ost hons reson de son homage, tout autant li 

de cors et de mains, devant qu’il li a sires en doit a son homme, et par ceste 

delessifi I’homage et ce qu’il tient de reson pouons nous veoir quo puis que 

li. Donqucs, se aucuns veut apeier li hons ne peut apeier son seigneur 

son seigneur d’aucun cos de crime, ou tant com il est en son homage, li 

quel il ohiee apel, il doit ains I’apel sires ne puet apeier son homme 

venir A son seigneur, en la presence devant qu’il ait renonci4 a Fliomage. 

de ses pers, et dire en ceste maniere. Donques, se li sires veut apeier son 

‘Sire, j’ai est6 une piece en vostro foi home, il doit qui tier Thomage en ia 

et en vostre homage, et ai tenu de presence du souvemin devant qui ii 

VOU 9 te\is heritages en fief. Au fief, apel© et puis puet aler avant on son 
ot A rhomage, et A la foi, je renonce, apel.” 

pour ce quo vous m’avAs mesfet, du Cf. Summa de legibus, Ixxxiii. 1. 
quel mesfet j’eiitent A qerre venjmoe ® See p. 27. 

par apoL’ Et puis ceie renonciacion, * Bracton, ‘Do legibus et consuetu- 
semondre le doit fere en la court, dinibus Angliae,’ Hi, 7, 1 (foi. 105) : 
do son souverains, et aler avant en ‘.Nunc autem dicendum ubi ter- 

son, apel ; et s’il apele avant qu’il ait minandje sunt aetiones civiles, qu«e 

renonci4 au fief et A rhomage, il n’i a sunt in rem vel in personam. Et 
nul gage, ains amendera A son seigneur sciendum quod earum quas sunt in 
la vilanie qu’il li a dite en courti et rem* siout rei vendicationes per breve 
a la court aus&i, et sera chascune de recto, terminari debont in curia 
amende do ix. lb.” baronum vei aJiorum, d© quibus ipse 

Id., Ixi, 1735 : ” Nous disons, et petens clamaverit tenere, si plenum 

voirs est selonc nostre coustume, qua rectum ei tenere voluerit vei possit vel 
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tlie same principles as those which we have already coiisi,dered, 
with the important modification that the ease is to: be taken 
from the court of the lord to the eoiinty court j not to a feudal 
court. 

It iSy however, in his treatment of the, relation of the king - 
to, the' law that Braoton is most mteresting. We have already ' 
cited some of the most important passages in which he sets out 
what he considered the most essential principles, of king- 
ship, and the relation of the king to Justice and law. We 
must now consider some aspects of these in detail.^ 

There is no king, Bracton says, where there is no law,^ and the 
phrase has an immense constitutional and philosophical breadth, 
and warns us how short-sighted is the Judgment of those who 
imagine that the Middle Ages had no philosophical conception 
of the State. For here we have no mere isolated phrase, but the 
summary expression of a principle which is illustrated in the 
whole constitutional structure of mediaeval society, and not least 
in its feudal aspect. Where there is no law there is no king, 
and the king is under God and the law, for it is the law which 
makes the king.® The phrase may possibly be influenced by a 
reminiscence of the words of Theodosius and Valentinian in the 
‘ Code/ “ our authority depends upon the authority of law,’’ ^ 
but the phrase is not the less remarkable, for Bracton, who is 
constantly influenced by the Eoman Jurisprudence, must have 
been aware that the Boman law books also contained the 
doctrine that the emperor was ‘‘ legibus solutus,” ® and he 
selects from the Eoman tradition that which suits his purpose. 

The king is under the law, and is to obey the law himself. 
The king is indeed the minister and vicar of God, but this is 

sciverit. Si autein noluerit vel non enim rex, ubi dominatiir volmitos et 
possit. vel neseiverit, time probato a non lex.’* 

toiiente qtiod curia domini sm ©i * Id., i. 8. 5 (fol. 6b) ; Ipse au tern 
de recto defocerit, transferri poterit rex non debet esse sub homine, sed sub 
piaoitum ad coixiitatum, ut vicecomes doo et sub lege, quia iox facit regem. 
rectum toneat, et sic a comitatu trans- Attribuat igitur rex legi quod lex 
ferri potent ad magnara curiam, ex attribuit, ei, videlicet dominatioaem 
eerta causa, si dominus rex voluerit, et potestatem.” 

©t ibi terminari.” - Code, i. 14. 4 : “ Adeo de auctoid- 

1 Cf. pp. 34, 38* tat© iuris nostra pendet auctoritas.’* 

* M., i. 8. 5 (fol fib): “Non est Of. Digest, i. 3. 31. 
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only a further reason why he should obey the law, for being 

God’s, miaister Ills aatliority is only tiaat of law {riglit),^ not of 
.wrong (wwte),, for this only is the' authority .which comes 
■from God, the authority of wrong (iniurice) is of the devil, and 
the- king is the servant of him- whose works he does — the vicar 
of God when he does justice, the minister of the devil when he 
does wrong.^ Just so far as the king is to be the vicar of God 
he must follow the example of Jesus Christ and the blessed 
Virgin, who submitted themselves to the law.^ It is very 
significant that Eracton— while maintaining in its highest form 
the conception of the divine authority of the ruler, as we have 
just seen, he calls him the vicar of God— should use this not 
as an argument for an unhmited and uncontrolled authority, 
but rather as an additional reason for maintaming that the 
king is under the law, and must govern according to law. 
Bracton does not hesitate to call the law “ frsennm potentise,” 
the bridle of power.^ 

And now lest we should imagine that this means little, 
because the king is himself the source and author of law, 
Bracton is careful to warn us against a perversion of the 
doctrine of the Boman jurisprudence. He was familiar with 
Ulpian’s phrase that the will of the prince has the force of law 


Bracton, Hi. 9. 3 (fol. 107) : “ Nihil 
enim aliud potest rex in, terris, cum sit 
Dei minister et vicarius, nisi id solum 
quod de iure potest. . . . Potestas itaque 
sua iuris est, et non imurise, et cum 
ipse sit auctor iuris, non debet inde 
iniuriarum nasei occasio unde iura nas- 
cimtur, et etiam qui ex officio suo alios 
prohibere necesse habet, id ipsum in 
propria persona committere non debet. 
Exercere igitur debet rex potestatem 
iuris, siciit Dei vicarius et minister in 
terra, quia ilia potestas solius Dei est, 
potestas autem iniuriaB diaboli et non 
Dei, et cuius horum opera fecerit rex, 
eius minister erit, cuius opera fecerit. 
Igitur dum facit iustitiam, vicarius est 
regis uetemi, minister autem diaboli 
dum declinot ad iniuriam.” 

® Id,, i. B. 5 (fol, 5b) : “ Et quod sub 
lege esse debeat, cum sit Bei vicarius, 


evidenter apparet ad similitudinem 
Jesu Christi cuius vices gerit in terris. 
Quia verax Dei misericordia cum ad 
reparandum humanum genus inefe- 
biliter ei miilta suppeterent, hanc 
potissimam elegerit viam, qua ad de- 
struendum opus diaboli non virtute 
uteretur potential sed iustitise ratione. 
Et sic esse voluit sub loge, ut eos, 
qui sub lege erant redimeret. Noluit 
enim uti viribus sed iudicio. Sic 
enim beata Dei genitrix, virgo Maria, 
mater domini, quse singulari privi- 
legio supra legem fuit, pro oston- 
dendo tamen humilitatis exemplo 
legalibus subdi non refugit institutis. 
Sic ergo rex, ne potestas sua maneat 
infrenata.” 

® Id.,iii. 9. 3 (fol. i07b) : “ Temperet 
igitur potentiam suam per legem qu® 
frsenum est potentise,” 
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aad; evidently felt that this might mislead men,,, , and. he there- 
fore lays it down 'that not everything which it may he thought, 
that the king wills has the force of law, but only that which 
is promulgated by the king’s authority, with the counsel of 
his great men, and after due deliberation.^ Again, in ■ other 
passages which we have already quoted,^ in which he .sets out 
the great importance, of unwritten and customaiy law ' in 
England, he says that it is reasonable to call the English 
laws, though unwritten, “ laws,” for that has the force of law 
which is set out and approved with the counsel and consent 
of the great men, and the general approval of the common- 
wealth, by the authority of the king.^ 

And again, when these laws have been approved by the 
custom of those concerned, and by the oath of the king, they 
cannot be abrogated or changed without the consent of all 
those by whose counsel and consent they were made.^ The 
law is not something which the king makes or immakes at his 
pleasure, but rather represents an authority which even the 
king cannot override. 

The king is indeed the supreme administrator of law, and 


* Id., iii. 9. 3 (fol. 107) : “ Nihil enim 
aliud potest rex in terris, cnxa sit Dei 
minister et vicarins, nisi id solrnn quod 
de iure potest, nee obstat quod dicitur, 
quod principi placet, legis habet vig> 
orem, quia soquitur in fine legis, * cum 
leg© regia quae de imperio eius lata est,’ 
id ©st non quicquid voluntat© regis 
temer© prsesumptum est, sed animo 
condendi iura, sed quod magnatum 
suorum consilio, rege auctoritatem 
prscstante, et babita super boo de- 
lifoeratione et tractatu, rocte fuerit 
diffinituin.” 

Cf. Dig., i. 4. 1 {Jnst. i. 2. 6). 

® Cf. pp. 41, 42, 48. 

3 i. 2 (fol. i): “Cum autem 

fere in omnibus rogionibus utatur legi- 
bus et iure scripto, sola Anglia usa est 
in suis finibus iure non scripto ©t 
consuetudine. In ©a quidem ex non 
scripto ius venit, quod usus com- 
probavit. Sed non ©rit absm*dum 


leges Anglican as, licet non scriptas, 
leges appellare, cum legis vigorem 
babeat quidquid de consilio et de 
consensu magnatum et reipublicse 
communi sponsione, auctoritat© regis 
sive principis prsecedente, iuste fuerit 
cUffinitum ©t approbatum,” 

Cf. Papinian in Digest, i. 3. 1. 

* Id., i. 2. 6 (fol, lb) : “ Huiusmodi 
vero leges Anglicanae et consuetudines, 
regum auctoritate lubent quandoque, 
quandoque vetant, et quandoque vim* 
dicant et puniunt transgressores. 
Quae quidem, cum fueriiit approbatic 
consensu utentiurn, et sacramento 
regum confirmatse, mutari non poto- 
runt nec destrui sine communi con- 
sensu eorum omnium, quorum consilio 
et consensu fuerunt promulgatse. In 
melius tamen convorti possunt, etiam 
sine eorum consensu, quia non de- 
struitur quod in melius commutatm*.’* 
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Bracton, uses , strong phrases to describe the need of submission 
to his authority ; but here we co.me upon a somewhat difficult' 
ques,tioii, of interpretation. 'We'havej in the first place, several 
passages Avhich seem to state very emphatically that the king 
has no superior, and that no one can judge his actions. In the 
first of these Bracton,, after enumerating the various classes or 
orders' of men in^ the State, says that all are under' the king, and 
he' is under no man, but only under God ; he' has no equal in 
his kingdom, much less a superior ; the king must be under no 
man, but only under God and the law, for it is the law which 
makes him klng.^ In another passage it is said that no one can 
dispute the king's charters, nor his actions, not even the ‘‘ jus- 
ticiarii," nor can an^' one interpret them except himself,® and 
this corresponds with another passage in which it is said that 
a complaint against the king can only be made by way of 
supplication to him, for no writ runs against the king, and if 
he will not correct or amend what is complained of, he must 
be left to the judgment of God.® 

So far we have apparently clear statements of the position of 


^ Id., i. 8. 5 {fol. 5b) : ** Sunt etiam 
sub rege liberi homines et servi et eius 
potestat^ subiecti, et oxnnes quidem 
sub eo, et ipse sub nullo, nisi tantum 
sub deo. Parem autem non habet rex 
m regno suo, quia sic amitteret prsa- 
ceptum, cum par in parem non habeat 
imperium. Item neo multo fortius 
superiorem, nec potentiorem habere 
debet, quia sic esset inferior sibi sub- 
iectis, ©t inferiores pares esse non 
possunt potentioribus. Ipse autem rex 
non debet esse sub homine, sed sub deo 
et sub lege, quia lex facit regem.’* 

Cf. id., Hi. 9. 3 (fol. 107) : “Potentia 
vero omnes sibi subditos dobet prascel- 
iere. Parem autem habere non debet, 
nec multo fortius superiorem, maxime 
in iuRtitia exhibenda, ut dicatur vere 
de ©o, magnus dominus noster, et 
magna virtus eius, 

* Id., ii. 16. 3 (fol. 34) t ** De cartis 
vero regiis ot faotis regiun, non debent 
noc possunt iueticiarii, nec privatse per- 
sona© disputare, neo etiam, si in illis 


dubitatio oriatur, possimt ©am inter- 
pretari. Etiam in dubiis ©t obseuris, vel 
si aliqua dictio duos contineat intel- 
lectus, domini regis ©rit ©xpectanda 
interpretatio et voluntas, ctim ©ins sit 
interpretari, cuius est condere. Et 
etiam si omnino sit falsa propter rasu- 
ram, vel quia fort© signum appositum 
©st adulterinum, melius ©t tutius est, 
quod coram ipso rege procedat iudi- 
cium.” 

Cf. God., i, 14. 12. 3. 

® Id,, i. 8. 5 (fol. 5b) ; “ Non debet 
esse maior eo (f.e., rege) in regni suo in 
exhibit! one iuris, minimus autem ess© 
debet, vel quasi, in iudicio suscipiendo, 
si p© tat. Si autem ab eo petatur, cum 
breve non currat contra ipsum, locus 
erit supplicationi, quod factum auum 
corrigat ©t ©mendet, quod quidem si 
non fecerit, satis suificit ei ad poenam, 
quod deum expectet uitorem. Nemo 
quidem de factis suis praesumat dis- 
putare, nec multo fortius contra factum 
,, suum venir®,** 
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BractoEy, but the matter iS' not as clear as it looks. - 51 ie last 
passage cited begins with the words, - non debet esse, maior, eo 
in regno snoin exhibitione inris, minimus aiite,m esse debet, ...vel 
quasi, in iudioio siiscipiendo, si petat,” and the same principle 
is set ont in a passage' in a later Book, ‘‘ licet in institia reoipi- 
enda minirno de regno sno comparetur.” ^ . We^baye just cited 
tbe words which immediately precede , this. ' The Mug shonid 
have no equal, much less a superior, especially in administering 
Justice, but in receiving justice he is like the humblest in his 
kingdom. 

In another passage Bracton, in discussing the question 
against whom the Assize of I^ovei Disseisin may be de- 
manded, says that this cannot be claimed against the Mng or 
prince or other person who has no superior but God ; in such 
a case there is place only for supplication that he- should 
amend his action, and if he will not do this he must be left to 
the judgment of God, who says “ Vengeance is mine, and I will 
repay.'’ But then, with a sudden turn of thought, Bracton adds 
that some may say that in such a case the “ universitas regni " 
and the “ baronagium " may and should correct and amend the 
king's action in the king's court (Curia). ^ 

And this brings us to a passage which seems, at first sight at 
least, wholly inconsistent with the conception of the position of 
the king presented in those passages which we first cited. We 
have just considered the first part of this passage, in which it 
is laid down that no one may dispute the king's charters or 


1 Id., iii. 9. 3 (foi. 107). Of. pp. 36, 
36 (note 1). 

® Id., iv. 10 : ** Si autem princeps 
vei rex, vel alius qui superiorem non 
habiierit nisi dominiirn, contra ipsum 
non habebitur remedium per asaisam, 
immo tantum locus erit supplication! 
ut factum suum corrigat et ©mendet, 
quod si non fecerit, suflEiciat ei pro 
poena quod dominum expectet uitorem, 
qui dicit : mihi vindictam, et ego re- 
tribuam, nisi sit qui dicat, quod uni* 
versitas regni ©t baronagium sumn hoc 
facere possit et deboat in curia ipsius 
i*egis.” 


Of. Maitland, ‘ Bracton^s Note-Book,’ 
vol. i. p. 29. 

I must express my great obligations 
to Dr Ludwik Ehrlich of Exeter Col- 
lege, Oxford, who very kindly allowed 
me to read some of his preliminary 
studies for the treatise on proc^eedings 
against the king in medieval English 
law which he is preparing. He has 
drawn my attention to the passage 
just discussed, and I have found Ms 
studies most suggestive and illuminat- 
ing. Dr Ehrlich’s work is now pub- 
lished in vol. vi. of the ‘ Oxford 
Studies in Social and Legal History.’ 
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acts,' but it' continiies in a different strain. Tbe king lias a 
superior, tliat is God, and the law by which he is made king ; 
and also lie has his court, namely counts and barons, for counts 
are so called as being the king's associates,, and he who has 
an 'associate has a master; if therefore the king should be 
without a bridle, that is without law, they should impose a 
bridle upon him.^ 

It is certainly difficult to reconcile this statement with those 
in other passages which we have already considered, in which 
it is said very emphatically that the king is under no man, that 
he has no equal or superior, except God and the law.^ It 
seems most probable that the passage has been interpolated 
into the text of Bracton's work ; ^ but while it is difficult to 
think that Bracton would himself have used these terms, it is 
not clear whether he would have repudiated the substance of 
them. It is true that in the passages which we have just cited 
he says that if the king refuses to do justice, he must be left to 
the judgment of God,* but against this must be set the phrase 


* Bracton, ii. 16. 3 (fol. 34) ; “ Item 
factum regis nec chartam potest qms 
jndicare, ita quod factum domini regis 
irritetur. Sed dicere potent quis, 
quod rex iustitiam fecerit, et bene, 
et si hoc, eadem ratione quod male, 
et ita imponere ei quod iniuriam 
©mendet, ne incidat rex et iustitiarii 
n indicium viventis Doi propter 
iniuriam, Bex autem habet superi- 
Orem, Deum scilicet. Item legem, per 
quam f actus est rex. Item curiam 
suam, videlicet comitcs, et barones, 
quia comites dicnntur quasi aocii regis, 
et qui liabet socium, habet magistrum. 
Et ideo si rex fuerit sine teno, L sine 
lege, del:)ent ei tenum apponere, nisi 
ipsiraet fuorint cum rege sine fraeno. 
Et turn clainabunt subditi ot dicent, 
‘Domine Jesus, in chamo et framo 
maxillas eorum constringo.’ Ad quos 
Domlniis, * Vocabo super eos gentem 
robustam ©t ionginquam et ignotam, 
cuius Hnguam ignorabunt, quae des- 
tmet eos, et ©vellet radices eorum do 
terra, et a talibus indicabuntur, quia 


subditos noluerunt iusto indicare * ; ©t 
in fine, ligatis eorum manibus et pedi- 
bus mittot eos in caminum ignis, ©t 
tenebras exteriores, ubi erit fletus et 
stridor dentium.” 

* Cf. esp. pp. 67 and 70. 

* Cf. Maitland, ‘ Bracton ’s Note- 
Book,’ vol. i. pp. 28-33, and vol. i. 
pp, 252 and 332 of the edition of the 
text of Bracton which is being brought 
out by George E. Woodbine, Assistant 
Professor of History at Yale. Pro- 
fessor Woodbine has come to the con- 
clusion that while the passage is con- 
tained in one group of MSS., this 
evidence cannot be accepted against 
that of two other groups of MSS. which 
omit it. Cf,, however. Dr Ehrlich’s 
work just mentioned, pp. 202-205. I 
am glad to have the opportunity of 
expressing the great satisfaction which 
students of medificval law will feel that 
Professor Woodbine has been able to 
make such substantial progress with 
his great enterprise. 

* Cf. i. 8, 6 ; and iv. 10. 
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‘‘ minimus antem esse debet,, vel quasi., in iudicio siiscipiendo, 
si petat/' ^ the more general but very emphatic statement that 
the king is under the law,^ and the reference to the possibility 
that the ‘‘ Universitas Begni and the, “ Baronagium ’’ may' 
correct the king’s im just action,® It should also be observed 
that in a passage which- also we have already cited, Bracton 
describes the king as the vicar of God if he does justice, but the 
minister of the devil if he turns to injustice, and he uses phrases, 
derived in part from St Isidore of Seville, that the title of king 
is derived from good ruling, not from mere reigning, for he is 
a king while he rules well, but a tyrant when he oppresses the 
people which is entrusted to him.^ It is indeed impossible to 
say with absolute confidence what Bracton may have implied 
in using the designation “tyrant” of the unjust king, but it 
must be borne in mind that in the common usage of mediaeval 
writers this is generally employed to describe a ruler who 
either never had, or had ceased to have, any claim on the 
obedience of his subjects.® 

We are, however, not so much concerned with the question 
whether the words represent the opinion of Bracton, or of some 
other contemporary writer. There seems to be no reason to 
think that the words, although interpolated, belong to a later 
time. They are important to us on account of their correspon- 
dence with the principles of other feudal jurists. The principle 
which they represent is the principle of some of the most 
important of these. The Assizes of Jerusalem set out very 
clearly that the king is subject to the law, and that the court 
is the tribunal to which any one who feels himself aggrieved 
by the king or lord can appeal, that it is responsible for the 
maintenance of the law, if necessary even against the king, and 
they cite cases in which this principle had been carried out in 
action.® The ' Sachsenspiegel ’ seems definitely to lay down the 

a bene regondo, et non a rognando, 
qma- rex est 'diim ' .bene.' regit,,'''. tyrannus'.'',.' - 
dnm" popnlTjni\si,'bi'.',cT,6dituin,.,.vi0lent'a 
opprimit.'.dominatione..’.’v..'Of.'' St ".,.IdM,o,re' ' 
of Seville, Etym., ix. 3. 

. Of. P'art ,II of '■ tbis' volume, ^.',.eh'ap,'.,v ■/ 
* Of. pp. 62-59 


J Of. iii.O, 3. 

2 Cf. p. 67. 

3 Of. iv. 10. 

* Id., iii. 9. 3 (foi. 107b): “ Igito 
dum facit institiam, vicarius est rogis 
setemi, minister autem diaboli diim 
deciinet ad ininriam. Bicitnr enim rex 



ft. ■ .THE INFLUENCE OF FEUDALISM. , , [PABT I. 

doctme that 'even, tke long is answerable to one who can judge 
hirn.^' The ‘ Btablissements of St Lonis ’ are clear that even in 
the 'ease of the King of France the vassal can demand justice 
of him ill his Court j and that if the king refuses to, give this he 
canniake war upon the king, and can require his sub-vas,sals„to 
follow liim.^ And though Beaumanoir does not commit himself 
/to. any 'definite statement about the coercion' of, the kingvhe 
does emphatically set out the general principle of the supremacy 
of the court as determining the mutual obligation of lord and 
vassal.® 

It is, we think, clear that the feudal system was in its essence 
a system of contractual relations, and that the contract was 
binding upon both parties, on the lord as much as on the 
vassal. Whatever else may be said about it, one thing is clear, 
and that is that feudalism represents the antithesis to the 
conception of an autocratic or absolute government. 


1 Cf. p. 61. 
s Of. pp. 62, 6$, 


« Cf. pp. 63-66. 
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CHAPTER V. 

FEUDALISM AHD THE KATION. 

It may be urged that the tendency of feudalism was really 
anarchical and disintegrating, that it tended to arrest or retard 
the development of the conception of the national society or 
state, that the principle of the loyalty which the vassal owed 
to his immediate lord was really inconsistent with the concep- 
tion of the authority of the whole community and its head* 
There is a great amount of truth in such a contention, and we 
must therefore consider the matter in some detail, but briefly. 

In an earlier chapter attention has been drawn to the 
contrast, which finds expression in some of the epic poetry, 
between the persona! loyalty and devotion which the vassal 
owes to his immediate lord and the indifference and even con- 
tempt for the overlord or king.^ There is no doubt that we 
have here a forcible expression of an anti-national and disin- 
tegrating character in feudalism. The truth is that the feudal 
system, whatever may have been its remoter origins, took 
shape during those years when the dissolution of the Carolingian 
empire and the invasions of the Northmen and Magyars reduced 
Europe to an extreme confusion, and that its charaeteristicB are 
related to the absence of such a well-organised government as 
might give the private man adequate protection. In the 
absence of strong central or national authorities, men had to 
turn for protection to the nearest power which seemed to be 
capable of rendering this. At the- same time ail those Juris- 
dictions, which had once represented, the delegated authority of 
the Carolingian emperors and 'kings, tended to become heredi- 

* cf. pp. 28 , m 
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tary. ■ Wlien Europe began to recover from the anarchical con- 
'fusions of the late ninth century and the early tenth eentnxyy 
' the 'neW' conditions were firmly established, and the great 
national organisations which graduallyformed themselvesont of 
■ the ruins of the Carolingian empire were at first rather groups 
of semi-independent territories or states than compacted ad- 
ministrative unities. It would be outside of our provinoe to 
examine the varieties of these conditions as they present them- 
selves to us in Germany or Italy, in France or England. We 
must bear in mind that the conditions varied greatly in detail ; 
it is enough for our purpose to recognise that in spite of these 
variations the conditions were substantially similar. 

It was the characteristic of feudal society that the local and 
personal attachments were strong, while the relations to the 
central authorities were comparatively weak and fluctuating. 
This is the fact which lies behind the weakness of the overlord 
or king and the power of the immediate lord. The great 
feudatories no doubt owed afiegiance to the king or emperor, 
but the vassals of the great feudatories had at first probably no 
very clearly defined relations to the overlord. We have now to 
recognise that while this was true, and while in Germany the 
process of national consolidation was overpowered by the terri- 
torial principle, in England and France, and ultimately in the 
other European states, the national unity triumphed over these 
disintegrating forces. The truth is that wiiile feudalism was 
based primarily upon the relations between a man and his 
immediate lord, the principle of the national state was, though 
undeveloped, older, and soon began to reassert itself, so that 
at least as early as the eleventh and twelfth centuries the 
principle of a direct relation between all free men and the 
king began to be firmly established. Students of English 
constitutional history will remember the significance of the 
action of William the Conqueror in requiring all landowners 
to take the oath of fidelity to himself, whosesoever men they 
were.^ We have now to observe tha.t this principle is em- 

^ The important passages are cited Florence of Worcester : “ Nec multo 
in Stnbbs’s ‘Constitutional History of post mandavit ut arobiepiscopi, epis- 
England,’ section 96, cdpi, abbates, comites, barones, et vice- 
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bodied in tbe feudal law books of .tbe. twelf'tb and' tMrte^ 
centuries. ^ 

' Jean d'lbelin makes it clear that in the kingdom of Jerusa- 
lem it was established as law after the war between Amauri I. 
and Girard of Seeste (Sidon) that the sub-vassals as well as 
the tenants-in-cliief had, to take the oath.' of',alleg.iance (ligece) 
to the chief lordj the ^king, and that he^ .could require the in- 
habitants of cities, and castles ,held ,by, his,;TassaIs to swear 
fealty to himself ■ In' another passage, he lays it ^ down that 
when: any man does, homage in. the' kingdom ', of Jerusalem to 
any one else' than the chief lord he must not 'do ■ ligece/.’ for,, no 
one can ,do ,ligece to more than one man,, and all the vassals 
of the vassals are bound to do ligece’* to the chief lord of the. 
kingdom.® In' another .place again he describes the mode in 
which the sub- vassal makes allegiance to the chief lord of the 
kingdom ; ' he is to kneel and,- placing his hands between' those of 
the chief lord,^ is to say, “ Sire, I make yon allegiance' (ligece) 
according to the Assize for such. and such a fief, which I hold 
of such; and' such a person, and promise to guard and protect 

comites cum sms militibus, die Kalea. aassi ies homes de ces homes d© 
darum Augiistarum sibi oceurrereat chascane coxirt par sei ; et que ss 1© 
Saresbeiise ; qao cam venisseat, milites rei voleit avoir la feaut6 des gens qai 
©oram sibi fiidelitatem contra omnes ©stoient manant ds citds, et 63 chas- 
homines iarare coegit.** tiaajc, ©t (6s bors» qa© ces homes 

Anglo-Saxon Chronicle : “ Thsnr him tenoient d© hii, quo il ii juracent toz 
comon to his witan and eaile tha f©aat6, et qite il li facent tanas par 
iandsittende men the ahtes w»ron cett© f©aut6 d© co qa© las homes d© 
ofer ©all Engleland, wasron thaes ces homos li sont tenas par la iigec© 
mannes men the hi wseron, and ea!l© faite par Tassis© au chief seignor." 
hi bagon to him and wseron his menn Of* id., 199. 

and Mm hold athas sworon thsst M “ Id., 105: “Et qai fait homage d© 
wolden ongean ©all© othr© men him chose qxii seit ou reiaume 4 autre qaa aa 
holden beon.” chief seignor il le deit fair© en la manier© 

^ Jean d’lbelin, 140 : “ Et fa cell© dessas devisie^, mais qae tant qae il n© 
assise ensi fait© et ©stablie, qae ies li deit pas fair© Hgeco ; per ce qu© nal 
homes des homes doa chief seignor dou home no pe,ut fairo phis d’nn© ligece, 
reiaum© feisent ligece aa chief seignor ct qae toss les homes des homes doa 
don reiaame, par Tassise, des fi6s qails chief seignor dou reiaume li deivent 
tenoient de ces homes, et qae toz fair© ligece par Tassise ; et puisqu© i’on 
ciaas qai avoient fait homage aa chief H deit la ligece, Ton no la peat ^ autr® 
seignor, fast par rasas© oa antrement, fair© sanz mesprendr© vers iiii.*’ 
facent tenas les ans as aatres, 'et'. . ■ . 
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you against any who may live or die, as I am hotmd to do 
by the allegiance (iigece) made according to the Assize.”, , The 
.chief lord .kisses him and replies, ‘‘And I receive yon inhhe 
faith of Ctod and in my own,, as ,I ought to do in accordance 
with the allegiance (iigece) made according' to ■ the Assize.” 
When they have thus' made allegiance the sub -vassals are 
bound to defend and support the chief lord against every 
one, and even against their immediate lord under . certain 
conditions. If the chief lord has a dispute or war with any 
one of their lords, the sub-vassals are to remind their lord that 
they are the liegemen of the chief lord, and to request him to 
demand that the dispute should be submitted to the judgment 
of the court. If the chief lord refuses to do justice in his 
court, they will follow their lord, but if he refuses to take these 
steps within forty days, or if within that time he takes action 
against the chief lord, they will forsake him and support the 
chief lord.^ Again, Jean dTbelhx says that if any lord is doing 
wrong to the chief lord, without his knowledge, the sub- vassals 


'>■ Jean d’lbelin, 197 : “ Quant les 
homes des homes dou chief seignor dou 
reiaum© font an chief seignor la Iigece 
par I’assise, celui qiii la fait deit estre a 
genoilla devant iui et metre ces mains 
jointes ©ntre les soes, et dire li : ‘ Sire, 
je voz fais la Iigece par Fassise de tel 
M que je tiens do tel,’ et nomer celui 
d© qui il tiont le fid et dire quels est le 
fid ; ‘ et voz promet k garder et h 

sauver centre totes riens qui vivre et 
morir puissent, si come Je faire le dei 
de Iigece faite par Fassise,’ Et le 
seignor li deit respondre : * Et je ensi 
voz roceis en Dieu fei et en la meie 
come jo fair© le doi de ligeco faite par 
Fassise.’ Et baisier le en la bouche 
en foi. Et quant la Iigece ©st ainsi 
faite, les homos qui Font ftiite sont 
tenus ou seignor de garder le et de 
sauver contre totes riens qui vivre et 
morir puissent, xnais que encontre lour 
seignor de cui il tienent le fid, por 
quei il out faite la Iigece par Fassise ; 
et m tele maniere que ee il avient que 
ie eliief seignor ait contens ou guerre 


^ auciin des seignors de ces homes qui 
li ont fait la elite Iigece, ciaus homes 
deivent venir 4 leur seignor et dire 
li : ‘ Sire voz saves que nous somes 
homes liges dou chief seignor dou 
reiaum© devont voz ; por quei noz ne 
devonz ©stre contre lui, si en Iui ne 
remaint : si voz prions et requerons quo 
voz adressids vers Iui, et que voz ii 
mandds que il voz maint par J’esgart d© 
sa court. Et ce vos co ne faites dedenz 
quarante jors, nos vos guerpirons 
et irons a lui aidier et conseiliors 
contre voz, se en lui no remaint. Et 
se voz faites ce que noz voz requeronz, 
et il voz faut de droit faire par sa 
court, nos ne voz guerpirons f>as. Maia 
se voz dedenz ceaus quarante jors 
feissides chose qui fust centre ini, noz 
ne le soufririens pas se nos ie poriens 
amender ne destorber son mal ; et se 
noz ne le porieens destorber, nos voz 
guerjnrieens iors ot iriemes 4 iui et 
feriens vms lui ce que nos deverieasF ” 
Cf. id.. 198. 
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Bitist reiBOnstrato with their lord, and if necessary must join, 
the chief lord against him.^ Again, the close .relation between, 
the chief lord and the ,siib- vassal is illustrated by the .principle 
that the chief lord is bound to protect him against ills immedi- 
ate .lord, if lie acts unjustly and without the authority ..of liis 
court, and to replace him in his hef if he has been unjustly de- 
prived of it. 2 These principles are stated in much the same 
terms also by Philip of I^ovara.3 
It is clear therefore that even in a typical feudal constitution 
such aS' that of the kingdom of Jerusalem in the twelfth century,' 
the principle of the supremacy of the central or national organ- 
isation over the relations between the vassal and his iinmediate 
lord was already fully recognised. It is perhaps scarcely 
necessary to point out that this principle is clearly set out in 
Gianvill with regard to England in the twelfth century, but it 
is worth while to notice that he makes a distinction between 
the homage which a man may make to different lords for difl'er- 
ent fiefs, and the liege obligation (liganoia) which he can only 
make to that lord from whom he holds his “ capitale tenemen- 
tum.’' The distinction is not the same as that in the Assizes of 
Jerusalem, but it is parallel to it. Gianvill makes it clear that 
in doing homage to any lord, there must always be reserved the 
faith which he owes to the king, and that the sub-vassal must 
follow the king even against his iord.^ 

If we turn to France we find the principle of the reservation 


^ Id., 199. 

» Id. ,200. 

® Philip of Novara, 6i. 

^ Glanviii, is:. 1 : “ Potest autem 

quis piura homagia diversis Bominis 
facero do Foodis diversis diversorum 
Dominorum : sed unum eorum opertet 
esse priecipuum, ot cum ligaiicia fac- 
tum : iili scilicet Bomino faciendum, 
a quo tenet suum capitale tenemontum 
is qui homagium facere debet. Fieri 
autem debet homagium sub hac forma, 
scilicet ut is qui homagium facere 
debet ita fiat homo Domini sui, quod 
fidexn ilii portet de illo tenemento unde 
homagium suum prjcstat, et quod 
eiufi in omnibus terrenurn honorem 


scrvet, salva fide debita domino Hegi 
et hferedibus suis. Ex hoe liquet 
quod vasulliis non potest Bominum 
suum infestare, salva lido homagii sui : 
nisi forte se defendendo, vol nisi ex 
praecepto prineipia cum eo iverit contra 
Bominum suum in exercituin.’^ 

Cf. ‘ Summa de logibus,’ xiii. I; 

Fidelitatcm autum tonentur omnes 
residentes in provincia duci facere et 
servare . . . Omnes enim in Normannia 
tenentur fidelitatem priiici).)! ubser- 
vare. Unde homagium vel fidolxtatem 
alicuius nullus debot recipero, nisi 
salva principis fidelitate ; quod eciain 
est in eorum receptione specialitcr 
exprimendnm,” 
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of fidelity to the king is clearly stated in tfiO' tiiirteentli 
century ^ by tbe author of the .. ‘ J ostice et Piet. ’ The Mug, ' he 
says, must hold of no one :■ dukes, counts, &c., may hold of 
each other, and become each other’s men, but always, saving 
the dignity of the king, against whom no homage is of any 
authority. Ohastelain,” “ vavasor,” citizens and villains are 
under others, but all are under the king.^ Again, Beaumanoir 
sets out very distinctly the principle that the obligation of the 
vassal to follow his lord in battle does not extend to the case 
when the vassal is called upon to follow against the overlord 
or the Mng.^ 

The only writer in whom we have found some suggestion of 
ambiguity about the matter is one of the Lombard civilians of 
the thirteenth century, who also wrote on feudal law, James of 
Ardizone. He seems indeed to agree himself with the jurists 
already cited that the sub-vassal is not bound to follow his 
feudal superior against the overlord, and that he is rather to be 
rewarded if he refuses to follow his lord against the “ prince ” 
and the ‘‘ patria,” for every man is bound to defend the 
“ patria,” and the “ prince ” is to be preferred to every other 
creature; but he mentions, apparently as a view which was 
maintained by some, that a vassal is bound to help his lord 
against another superior, and is not to be punished for this. 
The phrase is indeed ambiguous, but it leaves upon one’s mind 
the impression that the “ alter superior ” is his lord’s superior,^ 

^ ‘Jostice et Piet/ i, 16. 1 ; Li bien lor foi vers leur seigneurs. Et 
xois ne doit tenir de nuil. Due, conte, quant il faillent a leur seigneur on tei 
visoonte, baron puent tenir li un des besoing, il deservent a perdre leur fief ; 
autres ©t devenir home, sauf la dignity ne ii no se pueent escuser par essoine, 
le roi, centre qui homage ne vaut puis qu’il soient ou pais et que la 
riens. Chastelain, vavasor, eitaen, guerre ne soit centre celi de qui leur 
vilain, sent souzmis a eels que nous seigneur tienent leur hommage, ou 
avons devant nomez. Et tuit sont centre 1© conte qui ©st leur souverains, 
soa la main an roi.” ou contre i© roi qui est par desseur 

* Beaumanoir, ii. 65 : ** Oil qui sont tons.’* 
semont pour aidior leur seigneurs ® Jacobus de Ardizone — ‘ Stimma 
contre leur anemts ou por aidier leur Feudorma/ 69; “item excusatm- si 
seigneurs k leur mesons defendre, n© dominus vuit quod eum adju vet contra 
doivent pas eontrernander ne querr© dominum ipsitis domini : nam si eum 
nul deiai. Et s’il eontremandent n© offenderet, nisi ei satisfaeeret, feudo 
ne quierent deiai, il ne gardent pas privaretw, at in tit. de feu. & 
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It is easy to recognise that the question here raised Avas , a 
difficult one^ and that it would arise specially^ under Italian 
conditions ; but it is important to observe that even in Italy the 
principle of the reservation of fidelity to the overlordj or to 
the priiieey was very definitely maintained. ' We mustj lioweverj 
allow for the great influence which the Eoman Jurisprudence 
would exercise upon the judgment of James of Ardimie. 


There is indeed no doubt that in the judgment of the feudal 
Jurists of the thirteenth centiuy the king has a full jurisdiction 
over all persons within his kingdom. 

The author of the ‘Sachsenspiegei’ lays down this doctrine 
with great clearness and emphasis. The kingj he says, is the 
common (ordinary) Judge over all men. Every man has his 
right (law) before the king, all authority is delegated by him. 
Whenever and wherever the king is himself present all other 
jurisdictions are superseded, and ail prisoners must be brought 
before him, any person refusing to do this will be put under 
the ban, and any man who is aggrieved by a Judgment can 
appeal to the king.^ These phrases are very comprehensive in 


benefic. 1. imperialem, § illud, et in 
alienando feudum consensus maieris 
domini debet inter venire, nt in prae- 
dicta eonsti. primo respon, & § primo. 
Vel dicatur quod bene tenetur vasallus 
adiuvare dominum contra alterum 
superiorem, et non puniatur, quia in 
servitio domini sui faeit, argumen. ff. 
de iniur. 1. sed unius, § si justus — in 
fi, de qua materia notavi supra eadem 
summa, § item si vasallus vasalli, et 
§ ubi vero pluxes. Item servus vasalli 
excusatur, si dominus feudi petat ut 
eum adiuvet contra dorninum servi, 
in cuius est potestate ; cum servus 
sequendo dominum non puniatur, cum 
necessitate potestatis domini excusetur 
servus parondo domino {ut ad 
legem Cornelian de fal. L divus, § 
item senatus) licet dominus dCbeat 
damnari. .. ' ■ 

Excusandus est vasallus et potius 

WL. in. 


praemio afficiendus, si non servierit 
domino contra principem vel patriarn 
suam, ut in titulo de feudis et bened. 
1. imperialem § ultimo, in titulo de 
sacra, et forma fide. 1. illud. . . . 
Quilibet enim debet patriarn suain 
defendere, (ut in Lombar. de bis qui 
patriarn defen. 1. prima et ultima) et 
non potest pater iuro patriai potestatis 
resistere, quominus patriie obseqiiatur, 
(ut de muneribus et honoribus, 1. 
honor. § plebei, in fine) et princeps 
omni creaturJB prseforendus, ut in 
titulo, de maioritate et obedient, c. 
solite. Magna enim servi tia ab uni- 
versis subditis debentur imperio, ut 
C. de operibus publicis 1. quicumque 
locus.*"' 

^ ‘ Saehsenspiegel,’ iii. 26. 1 : ** Die 
koning is gemene richtere over al.’* 

Id*, iii. 33. 1 : “ lewelk man hevet 
sin reclit vor’me koninge.” 

Id., iii. 62. 2; “Den koning kuset 

F 
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their nature, and, while this is not the place to discuss their 
actual constitutional significance in the adraiQistratioii and 
judicial organisation of the empire, they are yet of great 
importance as indicating how far at least in theory the national 
conception had imposed itself upon the feudal. 

The same principle is set out in the ‘ Summa de legibus,’ 
one of the Herman law books of the thirteenth century. The 
prince alone has “ plena iurisdictio ” over all disputes brought 
to him,^ and again in another place, the jurisdiction of the 
feudal lord is severely limited to certain cases, for all “ius- 
ticiatio personarum” belongs in Hormandy to the Duke, in 
virtue of the fealty which all men owe to him ; and again, 
jurisdiction over the bodies of all men, small or great, belongs 
in Hormandy to the Duke, inasmuch as they are bound by 
fidelity and allegiance to him alone.® 

man to riolitere over egon unci© ion Id., ii. 12. 4 : “ Scliilt man en ordel, 
unde over iewelkea mannes lif. Die des sal man tien an den hogesten 
keiser ne maoh aver in alien landen richtere, unde to lest vor den koning ; 
nioht sin, unde al ungerichto nicht dar sal die richtere sine boden to geven, 
richten to aller tiet, dar umme liet he die dar horen welk ire vulkome vor 
den vorsten grafsoap, imdo den greven deme koning©.” 

soultheitdum.^* Id., i. 58. 1 : “ Svenne die greve kurat 

Id., iii. 60, 2 ; ** In sveike stat des to des gogrefen dinge, so sal des 

rikes de koning kumt binnen deme gogreven gerichte noder sin geleget. 

rike, dar is ime ledich monte unde Also is des greven, svenne die koning 
tolls, unde in svelko lant he kumt, dar in sime grafscap kumt, dar se beide 
is ime ledich dat gerichte, dat he wol to antworde sin. Also is jewelkes 

richten mut alie die klage, die vor richteres, dar die koning to antvperde 

gerichte nicht begunt, noch nicht is, die klag© ne ga donne uppe den 
gelent ne sin. 3. Svenne die koning oc koning,” 

alrest in dat land kumt, so solon ime ^ ■ Surmna de legibus,’ ii. 4 : “ Solus 
ledich sin aile \'angene uppe recht, autem princeps plenarn habet iuris- 
unde man sal sie vor ime bringen unde dictionem de quereiis ad ipsum delatis 
mifc reehte verwinnen odor mit rechto omnibus laicalem.” 
laton, so man sie erst besenden mach, * Id,, vi. 8 ; “ Preter hoc tamen 

seder der tiet dat sie de koning esehet sciendum est quod pro debito piin- 
tn reehte oder sine boden, to dern marine cipis, elapso termino solulioni depulato, 
selven odor to ’me liove oder to ’me solet in debitores iustieiatio fieri cor- 
huse, dar sie gevangen sin oder hebbet poris, licet pro nuilo alio debito debeat 
gewesen. Weigeret man si© vore to corpus hominis iusticiari i omnis eniin 

bringene, sint man sie to reehte geeschet iusticiatio in Normannia ad ducem 

hevet, unde man des getiicli an des pertinet personarum proptor fidelitatem 
koninges boden hevet, man dut to hant quam ei debent singuli observare. Ex 

in de achte alle die sie vengen, unde quo eciam tisitatum est in Normannia 

hus unde Itide, die sie weder recht quod nuilus potest ab aliquo homagium 

h&iden,” reciper© nisi salva fidelitatc ducis Nor* 
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Tlie, author of the Mostice et Piet,’ and Beaiimanoir, /main- 
tain the .same doctrine in. France., The author of'. Jostiee et, 
Piet’ is indeed so much influenced by the Eoiiian law that, it 
may be held that he is to be considered rather as a civilian than 
a feudalist, but his treatment of the subject corresponds' in 
principle with that of the feudal jurists. His phrases are note* 
worthy. The king has jurisdiction' everywhere and always, he 
has plenary authority in everything, while others have it only 
in part^ Again, the count or duke has “ jostice ” in his 
lands, but under the king who is over him, the king must not 
indeed deprive him of this, so long as he does right, but the 
king can interfere to secure justice. The king holds of no one ; 
dukes, counts, viscounts, and barons can hold of each other, 
and become each other’s men, but always, saving the dignity of 
the king, against whom homage is of no avail, for all are under 
the hand of the king.^ 


raannie, quod eciaru est in roceptione 
homagii exprimendum. 

Unde nec aliquis in Norznannia 
hominis sui corpus potest vel debet 
prisonie mancipare, nisi coram eo de 
iatrocinio fuerit insecutus vel in pre- 
senti deprehensus, vel eius serviens 
fuerit, lit propositus, molendinarius vel 
quoquo modo rerum suarum receptor, 
quos arrestare potest quousque compo- 
tum debitum et plegios suiBcientes 
iiabuerit de eisdem. 

9. Ad bosci forisfactum garanne vel 
aquarum defensarimi, vei costume de- 
tente, vel bladorum, sou pratorum vel 
aliorum buiusmodi, x>ossunt homines a 
dominis feodorum arrestari . . . dum 
tamen ad presens forisfactum fuerint 
deprehensi, et tantum detineri quousque 
namna, vel vadia, vel plegios habuerint 
de damno iilato restaurando ©t emenda, 
ubi debeat extorqueri. Si autem aliquo 
casu alio pro facto criminoso aliquis 
capiatur, justiciario debet reddi indi- 
iate. 

10. Si autem dominus homini suo 
fecerit iniuriam feodi ratione, ad duoem 
pertinet curia de ©odeia, nisi dominus, 
si qui« fuerit interpositus, earn re- 


quiaierit, qui iurisdictionem habeat 
feodalein.” 

Id., cxiii. 1: “Cum in Normannia 
omnium iurisdictio corporum ad duoem 
tarn plebis pertineat quam magnatum, 
eo quod Bdelitate et ligancia soli 
principi teneantur.*’ 

1 *Jostice et Piet,’ i. 7, S: “ L’en 
demands porquoi li rois use par tot et en 
toz tens de jiiridiction, cum aucun soit 
en son lAgne juridiction qxii soie est t 
et I’on respont quo en roi conferm^e est 
le poir de tote la region, s’il no 1© done ; 
et il a pienier j)oer en tot, c’est ^ en- 
tendre i)oer do prodomo ; ot li autre si 
n’ont quo parti© de poor, quar il ne 
sont ajield qu’en partio de la cure, non 
pas en pienier poor. 

Enten quo rois coiifena6 eat aossi 
comm© se chaseuna metoit sa bone 
volenti en la soie. Enten ci reison, 
par que rois us© en chase uns leu da 
juridicion.” 

* Id-, 13. 1: “Contes a en sea 
terres en la cont6 sa joatice, sau le roi 
qui est i)ar dessus ; ne li rois n© li doit 
pas sorbir sa jostice, tant comrue il fait 
droit. Li rois peut ce amender.” 

Id., 14. 1. “ Dus a en sa terte toteg 
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Beaunianoir asserts very emphatically that the king is 
supreme over all jurisdictions and over all persons. In one 
passage of great importance , which we have already discussed 
he ;explains the sense in which he uses the word “ sonverain/' 
and^ says that while every baron is “ sonverain ” in his own 
baroiiyj the king, is sonverain ’’ over ail, and has the charge 
of the whole kingdom, and therefore can make estabiisse- 
ments ” which are binding everywhere. No one is so great 
that he cannot be called before the king’s court, pour defante 
de droit on pour fans Jugement.” ^ 

The whole conception is summed up by Bracton in an 
emphatic passage in which he lays down the principle that the 
king has the ‘‘ordinary ” Jurisdiction and authority over all men 
who are in the kingdom, for all laws which belong to the crown 
and the lay authority and the temporal sword are in his hand ; 
it is he who holds justice and judgment, that is jurisdiction, 
so that it is by his jurisdiction, as being the minister and 


seignories et totes joutices, sauf ie roi, 
qui est li par desus, h, amender le torfet 
qu’il a fet, et sauf ce quo li rois a en la 
diich^e, et autres par jutes causes.” 

Id., i, 16. 1 : “Li rois ne doit tenir 
de nuil. Due, conte, vicomte, baron, 
puent tenir li un des autres et devenir 
home, sauf la dignity Ie roi, contre qui 
homage ne vaut riens. , . . Et tuit 
sont 802 la main au roi.” 

^ Beauinanoir, xxxiv. 1013: “Four 
ce que nous parlons on cast iivre, en 
pluseurs lieus, du souvorain, et de ce 
qu*ii puet et doit fore, li aucun pour- 
roient entendre, pour ce que nous ne 
nommons conte ne due, que ce fust 
du roi ,* mais en tons les lious ia ou li 
rois xi’est pas nomm^s, nous entendons 
de ecus qui tienent on baronnie, car 
Vhascuns barons est souverain en sa 
baronie. Voirs est que le rois est 
souverains par dessus tons, et a, de 
son droit la general garde de tout son 
roiaume, par qxioi il puet fere teus 
etabJissemena comme il li plest pour le 
commun pourdt, ot ce qu’il establist 


doit estre tenu, Et se n’i a nul si 
grant dessous li qui ne puist estre tres 
en sa court pour defaute de droit ou 
pour faus jugement et pour tous les 
eas qui touchuent ie roi. Et pour ce 
qu’il est souverain par desseus tous, 
nous le nommons, quant nous parlons 
d’aucune souverainetd qui a li apar- 
tient.” 

Cf. xlviii. 1499: “Mes quant ii 
Eois fet aucun establissement especi- 
aument en son demaine, si baron ne 
leasent pas pour ce a user en leur 
terres, selonc les anciennes coustumes. 
Mes quant H establissemens est gener- 
aus, il doit courre par tout le roiaume, 
et nous devons croire que tel estab* 
lissement sont fet par tres grant conseii 
et pour 1© commun pourlit.” 

Cf. also xi. 322 : “ Qar tout© la iaie 
Juridicion du roiaume est tenue du roi 
en fief ou on arriere fief. Et pour ce 
puet on venir en sa court, par voie d© 
defaute de droit ou de faus jugement 
quant cil qni de lui tienent n’en font 
ce qu’il doivent.” 
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vicar of God, that he .gives to every man that, which, is to be 

his.^ 


When we now endeavour to sum up the con cliisions which 
arise from the study of the political theory of the feudal law 
books, it is evident that they represent very different principles 
from those which have been sometimes thonght' of as related to 
feudalism. The conception of personal devotion and loyalty, 
of an almost nnqnestioning obedience and fidelity of the vassal 
towards his lord, was no doubt of great importance, and the con- 
ception has left deeply marked traces in the structure and the 
sentiments of European political society. But it is also clear that 
the principle of loyalty did not, in the minds of the feudal law- 
yers, or, as we shall see further in the second part of the volume, 
in the judgment of mediaeval society in general, override other 
considerations of an ideal and rational kind. The feudal jurists 
recognised very clearly that all human relations, and not least 
the relations of lord and vassal, must be controlled by the prin- 
ciples of equity and justice, and that these principles found 
their embodiment in the law~the law which is the superior of 
kings and princes, which is the expression not of their will 
merely, but of justice, and of the custom and consent of the 
community. It is clear that the feudal jurists conceived of the 
relations of vassal and lord as being limited and determined by 
the law, that lord and vassal were equally obliged to obey and 
to maintain the law, which prescribed the nature and extent of 
their mutual obligations. The relation of lord and vassal was a 
contractual relation, the terms of the contract were prescribed 


1 Bracton,ii.24 i (foL 6§b) : “Nunc 
autem dicendum erit de libortatibus, 
quia concedei’e possit libertatem, et 
quibus, 6t qualiter transferuntur, et 
qualiter possidentur vel quasi, et quali- 
ter per usum retinontur. Quis ? Et 
sciendum, quod ipse dominus rex, qui 
ordinariam habet iurisdictionem et 
dignitatem et potestatem super omnes 


qui in regno suo sunt. Habot enini 
omnia iura in rnanu sua, qme ad coro- 
nam et iaiealom pertinent potestatem 
et materialem gladium, qui pertinet ad 
regni gubernaculiim. Habet etiam 
iustitiam et iudieiurn, quie sunt iuria- 
dictionis, ut ex iurisdictione sua, siciit 
Dei minister et viearius, tribuat unic^ii* 
que quod suum fuerit ” 
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by Jaw, and, the obligation of .the contract, was determined 
by daw* 

. Agaidj we have seen that while feudalism, in its great develop- 
ment in the tenth century, was the result of the operation 
of forces ■ which were anarchical, or which at least tended 
to disintegrate the larger ■ political organisations of Western 
■Inrope, these tendencies were rapidly checked by the growth 
of the principle that the feudal jurisdictions were subject to 
the control of the rising national systems, and that beyond 
the obligations of the vassal to his immediate lord every in- 
dividual free man owed allegiance to the national sovereign. 
We have considered the history of this movement as it is 
reflected in the feudal law books themselves, and have seen 
that at least as early as the twelfth and thirteenth centuries 
it was recognised that the royal or national authority was 
paramount over all other authorities. 

It is no doubt true that feudalism left for many centuries 
deep traces in the structure of Western society, and even on 
the theory of political relations, but it is also true that, when 
we consider the subject in the broadest way, feudalism did not 
counteract the normal development of the political ideas of 
Western civilisation, but rather that in the end its main influ- 
ence went to further the growth of the principle that the 
commimity is governed by law, and that the rnler as much as 
the subject is bound to obey the law. 



PART IL 


GENERAL POLITICAL THEORY IN 
THE ELEYENTH AND TWELFTH CENTDRIES; , 

GHAFTEE L 

NATURAL LAW AND EQUALITY. 

We now turn to the History of the general development of 
political ideas from the beginning of the tenth century to the 
end of the twelfth, that is, we can resume the history of these 
conceptions at the point where we left them in our first volume. 
We shall in doing this have occasion from time to time to 
take account of the influence of the three systems of law which 
we have considered, the feudal, the civil, and the canon law, 
but our main task is to trace this development in the general 
literature of those times, and in the principles expressed or 
implicit in the constitutional development of Europe. For the 
time being we shall not discuss directly the questions concerned 
with the relations of the temporal and spiritual powers. These 
became during this period so important that we propose to 
devote a separate volume to them. 

In considering the theories of the civilians and canonists we 
have seen how important was the conception of natural law In 
the Middle Ages, but we must not look for any detailed discus- 
sion of this in the literature which we have now to examine, 
for these writers were for the most part engaged in considering 
the principles of political society as they emerged in the actual 
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eoBtroversies and conflicts of this time. On the other handj 
there: is enough to show ns that so far as they reflected upon 
the matter they all thought under the terms of the contrast 
between the natural and conventional condition. 

This is specially clear in regard to the conception of human 
nature and its “natural ” characteristics. We are apt to think 
of medieval society as governed by the idea of distinctions of 
blood and birth, and these conceptions were not wholly unim- 
portant. It is, however, clear that, so far as men reflected 
upon the matter, they accepted the tradition of the later philo- 
sophical system of the ancient world, and of Christianity as 
handed down by the Christian Fathers and by the civil law, that 
there are no “natural distinctions in human nature, and that 
all differences of rank and condition are conventional or 
“ positive.” 

We have dealt with the subject as it is illustrated in the 
writings of the civilians and canonists in the second volume,^ 
and we only therefore add one citation from an ecclesiastical 
writer. It is, however, specially significant to observe how 
emphatically the conception of the natural freedom of men is 
stated by some of the feudal lawyers. 

In the tenth century, in a work of that strange and eccentric 
prelate, Eatherius, Bishop of Verona, we find a passage in which 
he urges upon Christian men that they should remember that 
God made all men equal in nature, and that it is quite possible 
that the subject may be a better man than his lord. The 
man who boasts of his noble blood should remember that we are 
all of one origin and are made of the same substance. In 
Christ we are all one, redeemed with the same price, reborn In 
the same baptism, and those who rend asunder the unity of 
the brotherhood by setting themselves over others are really 
denying the common fatherhood and redemption of men. In 
the siglit of God we are only distinguished from each other so 
far as our actions are better ; the man who humbly serves 
is better than the man who arrogantly despises his fellow- 
men, he is nobler who observes the law of nature and does 
not repudiate his true origin, than he who violates that 

^ Of, vol, ii. Part 1. chap, 4 ; Fart II. chap. 5, 



CHAP. I.] 


HATUBAL LAW ANB EQUALITY. 


89 


friendship between men which is so great and natural a 
good.^ 

The passage is no doubt based mainly upon recollections of 
earlier writers, of the Fathers, and, probably through them, 
of Stoic writers like Seneca,* but it is representative of the 
normal Judgment of mediaeval thinkers. 

We may take as our first illustration from the feudal lawyers 
a very notable passage in the ‘ Sachsenspiegel.’ God, says the 
author, made all men in His own likeness, and redeemed man 
by His passion, the poor as well as the rich ; there were no 
slaves when the forefathers of the Germans first settled in the 
land ; slavery, or serfdom, began by violence and capture and 
imrighteous force ; the law of Moses required all slaves to be 
set free in the seventh year ; and the author holds that it is 
not in accordance with the truth or the will of God that one 
man should belong to another.® 

^ Batherius of Verona — ‘ iPraeloqm- aliis in operibns bonis, et hnmiles 
orum,* i. 10: ‘‘Attende Deum in mvemamiitr : convinoitur melior ess© 
principio creationis humans© dixisse : qui tibi servit humiliter, quam tu, 
‘Crescite et multiplicamini,’ . . . ut qui ©um despicis arroganter ; nobilior, 
intelligas homines non hominibus, sed qui tibi, quod promisit, exhibit 
volatilibus, bestiis et piscibus esse fideliter, quam tu, qui eum decipis 
prailatos, omnesque a Deo natura mendaciter; generosior, qui iura 

sequales conditos, sed insequalitate naturfe custodiens, proprium non 

morum faeiente, aliis alios intan turn deserit ortum, quam tu, qui vitiis 
suppositos, ut plerumque aliqiii domi- vitia nutriens vim amicitise mag- 
nentur ©tiam melioribus. « . . Nota numque et natural© violas bonum.’* 
vero tu, quisquis es, qui de fastu * Of. vol. i. pp. 20-22, and chap. 10. 

alti gloriaris abusive sanguinis; cxim ^ ‘Sachsenspiegel,’ iii. 42, 1 ; “Got 

omne hominum genus in terris simili hevet den man na ime selven geboldet, 
surgat ab ortu, et non ex alia, sed und© hevet ine mit sinen martere 

ex eadem massa compositus, ©ac uno geledeget, den enen also den anderen, 
patre, ex eademque, qua servorum ime is die arm© also besvas ais die 

quilibet, sis matre creatiis. Quia si rike. ... 

omnes in Christo quoque unum sumus, . . * . . . , 

uno scilicet pretio redempti, eodomque 3, Do man ok reoht irst satte, do n© 

baptismo renati : quisquis eamdem was nen dienstman, unde waren al die 

fraternitatis unitatem csoteris se pro- lude vri, do unse vorderen her to 

ponendo scindere nititiu*, patemitatem land© quamen. An minen sinnen 
sine dubio illius, redempti onem et ne kan ik is nicht upgonemen na 
regenerationem quoque, qua eius filii dor warheit, dat jeman d©s anderen 

eiBcimus, quantum in s© est, annul- sole sin ; ok ne hebbo wies nen or- 

lare, ©t, ut ita dicam, abnegar© pro- kOnde. . . . 

batur, Verum si solurnmodo in hae . 

a Deo purl© discernimus, si meliores 4. . . . Den seveden manet gcbot 
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We. may put beside these phrases a passage from Beaii.maiioir 
in,; which lie sets out the same principles, but in different 
terms,' ' Ail men, he says, were at the' beginning free, and of 
the same freedom, for all men are descended from one father 
and mother^ slavery (or serfdom) arose in many ways, such 'as 
that men were taken prisoners in war, or sold themselves into 
slavery on account of their poverty, - or because they could not 
defend -themselves against the unjust violence of lords ; however 
men may have become 'slaves it is a great act of charity that a 
lord should set his slaves (or serfs) free, for it is a great evil that 
Cliristian men should be in the servile condition.^ 


Le ok to lialdone, imde dat sevede 
Jar, dat het dat jar der iosunge ; so 
sold© man iodifvh laten unde vri alle 
die gevangen waron unde in egeascap 
getogen, mit alsogedanem© gerede als 
man sie vieng, of si© lodich unde 
vri woldon wesen. Over sevenwerf 
seven Jar quam dat veftegiste jar, dat 
het dat jar dor vrouden, so must© 
alier manlik ledich unde vri wosen, 
h© wolde Oder newolde. 

5. Ok gaf uns got orkiindes mer 
an enem penninge, dar man ime mede 
besochte, do he sprak : latot don 
keiser sines beldee geweldich, unde 
godes bold© gevet godo. Dar bi uns 
kunclich von godes worden, dat die 
measche, godes l,)eldo, godes wesen 
sal, unde sve ine anders iemanne to 
seget danno godo, dat ho weder got 
dut*, ' 

6, Na recliter warheit so hevet 
egenseap lK)gia von gedvange, undo 
von vongnisse, unde von unrechtor 
wait, die man von alder© in unrecht© 
warheit getogen lievet, tinde nu voro 
recht hebben wei.’^ 

Cf. ‘ Bohwabenspiogoi,’ 57* 2 ; “ Wir 
ban dais von der schriffe, das nieman 
sol eigen sin. Doeii ist ez also dar 
komen mit gewslt unde mit twancsal, 
das os nil reht ist das eigen liuto sin,** 
Cf. id. 206. 

^ Boaumanoir, xlv. 1453 : “ Com- 


ment qu© pliiseur ©stai de gent soient 
maintenant, voirs est qu’au com- 
mencement tuit fureiit franc et d^un© 
meisme franchise ; car chascmns set 
que nous descendisines tuit d’lm pere 
©t d’un© mere. . . . Et li serf si 
0 ont venu par mout de manieres 
d’aquisicions. Car ii aucun sont venu 
par estre pris de guerre, si donnoient 
servitude seur auB et seur lor oirs, 
par raen^i'on, ou por isair de prison ; 
©t li autre sont venu pare© qu’il se 
vendoient par povrete, ou par con- 
voitise d’avoir . . , et Ji autre sont 
venu parce qu’il n’ont eu pouoir d’aiis 
defendre des seigneui's, qui a tort et 
par force ies ont atrds a servitude 
Et par quelconques manieres qu’il 
soient venu, nous pouons entendre 
que grant auinosne fet li sires qui 
lea oste do servitude et ies met en 
franchise, car e’eat grans mans quant 
nues crestiens est d© serve condition.” 

Cf. id,, xiv, 1438: ‘‘Par toutes tes 
ohoseg sont servitudes venues avant, 
car selonc 1© droit natiirol cbascuns 
est frans, mes cel© natiiivlo franehis© 
est corrompue par Ies acquisicions 
dessus dites.” 

Cf. also Bracton, i. S. 1 (foL 5b): 
“ Liberorum autem horainum quorum- 
ciiinquo nulla est acceptio apud Deum, 
nec otiam sorvorum, quia non est per- 
sonaruin acceptor Deus, quia quantum 
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It is clear tliat even tlie feudal lawyers were profoundly 
affected by tbe earlier traditions, and that to them Just as miicli 
as to the Christian fathers the subjection of man to man as 
slave or villein was a thing conventional, not natural. 


ad Detim,, qui maior est fit tamqtsam diSerentia persoBaruua, quia homimam 
minor, et qiii processor fiat tamquam qnidam, snnt prsecelkataa et .prelatif 
ministrator. Apnd homines vero est et aliis principantiir.’’ . 
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CHAPTER II. 

THE DIVINE OBIGIN AND NATURE OE 
POLITICAL AUTHORITY. 

In the first volume of this work we have examined the 
characteristic elements of the theory of the origin and nature 
of political authority as it is set ont in the literature of the 
ninth century, and we think that enough has been said to 
make it clear that as soon as we find any literary treatment 
of political conditions and ideas, we find that there were 
very clearly fixed in the minds of the men of the new medisBval 
civilisation some highly important conceptions of political 
origins and obligations. We have in the last volume en- 
deavoured to examine the relation of the revived Eoman law, 
and of the new system of Ecclesiastical law, to these conceptions, 
and in the first part of this volume we have considered the 
bearing upon them of Feudalism. We must now inquire how 
far these conceptions can be said to have been continuously 
present to men’s minds in the centuries from the tenth to the 
twelfth, and how far they were modified or developed. 

We are entering upon the study of an age in which the struc- 
ture of society was very rapidly growing and changing, and we 
have to inquire how far and in what manner men’s conceptions 
of the principles of the political order changed with it. If our 
interpretation of the political theory of the ninth century is 
at aH correct, the main features of that theory are to be found 
in three principles— first, that all authority, whether Tem- 
poral or Spiritual, is ultimately derived from God ; second, 
that the supreme authority in political society is that of the 
law, the law which represents the principle of justice; and 
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third, . .that the iininediate, source of ail political authority is. 
the commmity, for law is primarily, the custom .of, the; com- 
munity, and there, can, he no legitimate authority without the 
election or recognition of the community. , We have to .inquire 
how far' these principles continued to control the conception.; 
of political ' society, and in what manner they were modiied or 
developed. : ■ 

D'uring the ..tenth century and the earlier part, of ,the eleventh,, 
we ,shoiild:, infer, from '.the.' fragments- of .the, literature which., 
have survived, that there, was not very 'much active political 
speculation ; we can, indeed- gather- from occasional phrases,' the 
general nature of the, conceptions which were:. current, 'but it may 
be,..doubted^ whether 'men did. generally do- much, more .than , 
repeat the commonplaces of the ninth .century tradition.,:: These 
commonplaces . were not, however,-- unimportant,, .and in,, some 
respects they seem to represent^ real and intimate, convictions.:; 

. .It - was the -great constitutional and- ecclesia.stical,' conflicts, - 
of the latter part of the eleventh century, continued in the 
twelfth, which compelled men to consider these traditional pre- 
suppositions more closely, and from the middle of the eleventh 
centuiy we have an abundant and important body of literature 
in which we can discern with great clearness the main features 
of an energetic and determined political speculation. 

We must begin by considering the question how far in the 
period with which we are now dealing it was doubted or denied 
that the secular authority was derived fi*om God, and this will 
lead us on to the closely related question whether the State 
was or was not conceived of as having a moral function and 
purpose. 

As we have seen, the principles of the divine source of 
political authority, and of the moral function of government, 
were most emphatically laid down by the Fathers,^ and main- 
tained by the writers of the ninth century. ^ It has been 
suggested that these conceptions were really undermined by 
the influence of St Augustine, especially as expressed in the 
‘ De Civitate Dei,’ and that the effects of St Augustine’s mode 

J Cf. voL i. chaps. li, 13, 14. * Of. vol.i. chaps, 17, 18. 
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of ■ tliORgiit are cleaxly traceable in the Middle Ages. ' We 
cannot here discuss -tlie real and complete meaning of St 
Angnstinej. the subject lias been handled witli great care and 
restraint by Benter.^ The question with which we have: to 
deal .is. whether there was among the political theorists of 
the eleventh . or twelfth centuries any important tendency to 
think of the secular power as.lacMiig the divine authority j 
and as representing, a principle of evil rather than of good. . 

■: discussion centres round some phrases of Pope Gregory 

¥11. (HildebraDd.)i'. their .meaning. ^and their influence. Some 
writers have attached a ■ very great, importance to these, and 
have considered them to be representative of a .clear, and 
dogmatic theory,, which as they have . thought was .of. :great 
importance in the. Middle Ages.. And. no doubt Hildebrand's 
phrases are emphatic and startling. ' The best known of them 
is to be found in IiiS' famous letter to Hermann, the Bishop of 
Metz (1081) : 'tQuis nesciat : reges et duces, ab its habuisse 
prineipium, qui, Deum igaorantes, superbia, rapinis, perfldia, 
homicidiis, postremo universis pene sceleribus, mundi principe 
diabolo videlicetagitante, super pares, scilicet homines, domiiiari 
casea cupidine et intolerabili praesumptione afleotaverunt,” * 
Beside these words we may put those of an earlier letter 
written to the same Bishop (1076) ; Sed forte putant, quod 
regia dignitas episcopalem pr^eellat. Ex earum principiis 
colligere possimt, quantum a se utraque differunt. 111am 
quidem superbia humana repperit, hanc divina pietas in- 
stituit. Dla vanam gioriam incessanter captat, hsBC ad 
ccelestam vitam semper aspirat." ® These are indeed strong 
phrases, and might well, to the unwary, seem to imply a 
definite doctrine of the secular power, as representing not the 
authority of God, but of evil. 

In order, however, to arrive at the meaning of Hildebrand's 
phrases, we must begin by observing that in other places he 
speaks of the secular power in very different terms. In a 
letter written to Budolph, Duke of Suabia, in 1073, he speaks 
of his hope that the ‘‘sacerdotium " and the ‘rimperium " may 

^ H.Kcuter, * Augustijiischc Stiidien.’ * Id. id., iv. 2, 

® Gregory VII.. Begistnim, viii, 2i. 
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be united in concord, tliat, as tlie bnman body is' rnlod by .its 
two eyes, so., tiie body of' the ■ Cimrcli may be" ruled and en- 
liglitened wlien tbe two authorities agree in the true religion^ 
In a letter of ' 1074 to Henry lY., he bids him to know that he 
rightly holds the royal power, if he obeys Christ the King , of 
Kings and defends and restores the Ohuioh.*^ In a letter to 
Sweyn, King of Denmark, in 1075, he prays him to ad.miiiister 
the authority entrusted to him, according to God, to adorn the 
dignity of the royal title with the appropriate Yirtues, and to 
make it manifest that that justice, in virtue .of which iie reigned 
OTer his subjects, also ruled in his heart,^ Again, ,in wiiting to 
Harold, King of Denmark, in 1077, he admonishes him to keep 
the honour of the kingdom committed to him by God with all 
diligence, and to make his life wortby of it, in wisdom, Justice, 
and mercy, that God may be able to say of him, “ By me this 
King reigneth.” ^ And again, in writing to Olaf, King of 
Korway, in 1078, he describes the true fmiction of his royal 
authority as being to help the oppressed, to defend the widow, 
and to love and defend justice with aH his might.® 

Perhaps the most notable passage is contained in a letter 

^ Id. id., i, 10 : Quse (littem) ® Id. id., ii. 51 : “ Bogamus igitur efc 

mmirum inter cetera diilcedinis suse siacera te oaritate monemtis, ut cora- 
verba illnd nobis videbantur GonsnE missa tibi regni gubornacula seeundum 
ere, per quod et status imperii glori- Deum administrarc studeas, et nomen 
osius regitur et saricUB ecclesiaj \rigor regalis exceiientiaj congruse ac con- 
solidatur : videlicet ut saeordotium et sonanti virtut\im proprietate geras, 
imperium in unitate coneordije con- quatenuis earn, per cuiu.s prineipa- 
jungantur. Nam sicut duobus ocmlia turn subieetis irnperas, in eorde tuo 
humanum corpus ternporali iumino ro- semper regnare iustitiara ostendiia,” 
gitur, ita his duobus digni tatibus in ^ Id. id., v. 10 : “ Monf3mu« insuper, 
pura reiigione concordantibus corpus karisHime, ut tibi commissi ft Deo 
ecelesDi spiritual! lumine regi et il- regni honorem orani industria, soi- 
iumiuari probatur.” iertia, peritiaque custodiaw, Sit vita 

^ Id. id., ii. 30: “ Et tune demum tua digna, sapiontia relerta, iustitiae 
regiam potestatem recte te obtinere et misericordia? condimento saloque 
cognoscas, si regi regum Christo ad eondita, ut do te vara sapientia qua? 
restaurationem dofensionemque ecclesi- Deua est dicere queat : ‘X*er me vox 
arum suarum faciendam dominationis iste regnat.* ** 

tu£e aititudinom inelinas et verba * Id. id., vi, 13 : “ Sit vestra? poten- 
ipsius dicentis cum trernore recogitas ; tise usus et exorcitetio : subvenire oj^- 
‘ Ego diligentas me diligo, et honorifil- pressis, defendere viduas, indicate 
cantes me honorifico ; qui autem me pupillis, iustitiam non soium diligere 
contomnunt, ©runt ignobiles.* ** sed.etiam tota virtute defendere.*’ 
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in whieix Hildebrand ' urged upon ■ Wiiliaxn tbe Conqueror j in 
lOSOy tlie duty of obedience to tbe papal authority, inasmuch 
as the Pope would have to give account to God for him in the 
day of Judgment 5 he prefaced this exhortation to obedience by 
■a very explicit statement that God had appointed two authori- 
ties 'greater than all others to rule the world, the apostolical 
and the royal. 

It is clear that if we are to arrive at a complete and just 
view of the conception of kingship and secular authority held 
by Hildebrand, we must not isolate the phrases of the two 
letters to Hermann of Metz;, hut must consider them along 
with the sentiments he expresses at other times. If, then, we 


examine the circumstances under which the two letters to 
Hermann were written, we find that the purpose of both was 
to refute the arguments of those who maintained that it was 
not lawful or proper for the Pope or any one else to excom- 
municate the king or emperor. Hildebrand was primarily 
concerned to demonstrate the absurdity of this view, and he 
justifies his action by three considerations— first, the general 
authority of binding and loosing given by Christ to Peter, from 
which no one is exempt ; second, the precedents which he cites 
of such excommunications of kings in the past ; and third, by 
a comparison of the dignity and authority of the temporal 


^ Gregory VII., Registrum, vii. 25 : 
“Oredimus, prudentiam vestram non 
latere : omnibns aliis excelientiores 
apostolicam et regiam dignitates hnic 
mnndo, ad eiijs regimina, onmipoten- 
tem Donm distribuisse. Sicnt enim, 
ad mundi pnlehritndinem oculis car- 
neis diversis temporibus repraBsentan- 
dam, solem et lunam omnibus aliis 
eminentiora disposuit Inmiiiaria ; sie, 
no creatnra, quam sui benignitas 
ad xmaginem suam in Xioc mundo 
croaverat, in erronea et mortifera 
traheretnr perionla, providit, ut apos- 
tolica et regia dignitate per diversa 
regeretnr oflGicia. Qua tameii maiori- 
tatis et minoiitatis distantia religio 
sic s© movet Christiana, ut cura 
et dispensatione apostolica dignitas 


post Deum gubernetiir regia. Quod 
licet, fili karissime, tua non ignoret 
vigilantia, tamen, ut pro salute tua 
indissolubiliter monti tuse sit alii- 
gatum, divina testatur seriptura, apos- 
tolicam et pontidcalem dignitatem 
reges christianos c£eterosqu© omnes 
ante divinum tribunal reprsesentatu- 
ram ©t pro eorum delictis rationem 
Deo reddituram. Si ergo iusto iudici, 
et qui znentiri nescit, creaturamm 
omnium ereatori, in tremendo iudicio 
te sum reprfcsentaturus, iudicet dili- 
gens sapientia tua; an deboam vel 
possim saluti tuse non diligentissime 
cavere, et tu mihi ad salutein tuam, 
ut viventium possideas terram, de- 
foeas vel possis sin© mora non obcn- 
dire.»» 
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and spiritual powers. It: is in this last connection, that., he 
discusses the origin of sec'oiar authority, and urges, tliat, this, 
had its origin in the sinful ambition and love of power ' of 
men who desired to make themselves the masters of their 
equals. That is, Hildebrand in these phrases maintains that 
the origin of secular authority is related to the vicious or 
sinful character in human nature. 

We have then here one aspect of Hildebrand’s conception of 
the nature of secular authority, stated sharply and without 
qualification, but in a context which is highly controversial. 
In the other passages which have been cited we have a very 
different view. In these he describes secular authority as 
being derived from God, and as finding its true character in 
the defence and maintenance of justice, and he hopes that 
there may be a true concord and agreement between the 
“ sacerdotium ” and the “imperium,” the two authorities 
which God has appointed to rule over the world. 

These two conceptions may seem at first sight, especially to 
those who are unfamiliar with the Stoic and Patristic tradition, 
inconsistent and irreconcilable, but this is merely a confusion. 
For, in this tradition, government, like the other great institu- 
tions of society, such as property and slavery, is the result 
of sin, and represents sinful greed and ambition, and yet is 
also the necessary, and, in the Christian conception, the divine, 
remedy for sin. Men in a state of innocence would neither 
need coercive government, nor would they claim to rule over 
their fellow-men f wliile in the state of sin and ambition, men 
desire lordship over each other, but also, in this condition, men 
need control and restraint if any maasme of justice and peace 
is to be attained and preserved. And thus the institution of 
government, which is the result of men’s sinful passions, is also 
appointed by God to restrain sin.^ 

Ho doubt the phrases of Hildebrand in the two letters to 
the Bishop of Metz express one side of the traditional theory 
in a very harsh and crude fashion, and we have evidence that 

^ Cf. Sonoca, Ep. xiv. 2 ; Irenseus, Bootrma Christiana/ i. 28 ; and voL i. 
*Adv. Hger./ v. 24; St Augustme, pp, 24^20, 1^9. 

‘Be Civ. Dei/ v. 19, xix. 15; ‘Be 

VOL. m. o 
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they, "Were resented even among, those who were not prepared 
to defend the investiture of bishops with ring and staff by the 
secnlar anthorities. For instance, Hngh of Flenry, in a treatise 
addressed to Henry I. of England in the early years of the 
twelfth century, protests indignantly against the phrases which 
had been used by Hildebrand in these letters about the origin 
and character of the royal authority, and maintains that sneh 
opinions are absurd, and contrary to the apostolic doctrine that 
all authority is from God, and that there is a divine hierarchy 
of authority and obedience not only on earth, but also in 
heaven.^’ ' ■ 

The phrases of Hildebrand were resented, and, considering 
their highly controversial context, this is not surprising. Is 
there now any reason to think that the conception which is 
expressed in these phrases was maintained by other writers of 
this period as representing a complete and exclusive theory of 
the origin and nature of temporal authority f There are a very 
few passages in the contemporary literature which deserve our 
attention. 

In a fragmentary treatise written in the middle of the 
eleventh century by a French churchman attacking the action 
of the Emperor Henry III. with regard to the Papacy, 

especially no doubt in view of the deposition of the Popes 
at the Council of Sutri, the author severely condemns the 
emperor as having claimed jurisdiction over the Pope, and 

^ Hugo of r'loiiry, ‘ Tractatus de a Deo potestas regia in terris ost 

regia potestate et saeerdotali dig- ordinata sive disposita. . , . Unde 

Diitate/ i. 1: “ Scio quosdam nos- nobis Hqnido claret Deum omnipoten- 

tris temporibus qui reges autmnnant tern non solum humanum corpus 

non a Dao, sed ab his habuisse membrorum distinxisse lineamentis, 

principium qui Deum ignorantes, sed et totum mundum certis gradibus 

superbia, rapina, perfidia, homicidiis ac potestatibus, sicut ilia cielestis 

et postremo universis pene sceleribus curia cognoscitur esse distincta, in qua 

in mundi principio diabolo agitante ipse solus Deus pater omnipotens 

supra pares homines dominari oseca regiam optinet dignitatem, et in qua 

cupiditate et inenarrabiii allectaverunt post ipsum angeli, arehangeli, throm 

praaisumptione vel temeritate. Quorum et dominationes et quseqiie cceter® 

sententia quam sit frivola liquet apos- potestates sibi invicem pranesse mira- 

toiico dooumento* qui ait ; ‘Non est bili et modesta potestatum varietata 

potestas nisi a Deo. Quse enim sunt a noscuntur.’” 

Deo ordinata? sunt.* Constat igitur hao Cf. St Gregory the Great, Ep. v. 59, 
sententia, quia non ub homimbus, sed and vol. i. p. 127. 
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urges that the. emperor does, not occupy the place of Christj: 
but that it might rather be said that .he, holds that ^ o,i. the 
devilj when he .uses the sword and sheds blood.^. ■ 

Again y in a treatise written by a certain Bernaldy apparently 
in the last years, of the eleventh centnryy he urges .that if 
the Popes have authority to depose Patriarchs, they have the 
same authority , over secular ■ ■princes whose dignity .seems to 
have been created, rather' by .men than by the divine institu“ 
tion.^ Cardinal , .Deusdedit, in.- one of .Ms .treatises, speaks of 
the royal authority, as arising fro,m'. human institution, with 
the permission indeed- of God, but 'not by . HiS ' wil, and he, 
refers to the demand of the Israelites for a . king, as related 
in 1 .Samuel.^ 

The first of these passages is very drastic, .and- if we had any 
reason to think that it represented, a ,generaily current- view, 
would ' have considerable significance ■; but : as , we shall see 
presently, some of ■ the -'Strongest .papalists , take the "very, 
opposite view of the use of the temporal sword> The phrases 
of Bernald and of Deusdedit do not represent anything more 
than the conception tha.t the temporal power is not derived 
immediately from God, but is directly the creation of human 
will and authority. 

What was, then, the normal view of these centuries as to the 
source and nature of secular authority ? There, can really be 


^ * De Ordinando Pontifica,’ ‘ Auotor 
Galiicus ’ : ** Dbi enira iiiveixiantur xm- 
peratores locum Christi obtinere ? Si 
verius liceat nobis dieere, potius offitio. 
diaboii surguniiir (v.r. unguntur) in 
gladio et sanguine, ut, dum per peni- 
tentiam eruantur vitia spiritual! rose* 
catione, ipai insaniant vel in cede vei 
in mombrorum carnali obtruueation© ; 
quod secixndum gratiam apud Deum 
omnino ©sfc abhominabile.”' 

* Bernaldus, Libellus xii,, ‘I>© 
Solution© Juramentorum * : “ Sicut 

autem Romani poritidces surnmos 
patriaj-chas deponer© possunt, ita ©t 
inferiores, utpote mundi principes, 
quorum utiqu© dignitas potius ©x 
humane adinventione, quam ex divina 


institution© videtur processisse.” 

® Deusdedit, ‘ Libellus contra in- 
vasores et symoniacos,’ hi, 22 ; “ Nec 
rairum sacer<iotaiem auetoritatern quam 
Dexxs ipse per se ipaum constituit, in 
huiusmodi caiisis regiam proceilere 
potestatem, quam sibi humana profecit 
adinventio, eo quidem perraittente, 
non tamen volente. Nam do primo 
rege popuii sui, quom sibi potiit sproto 
prophotse prixtcipatu, ait ad ©umdem : 
* Non te/ inquit, ‘ spreverunt, sed 
me, me regnem super eos * (1 Sam. viii. 
7). Et iteram : * Paenitet me, quod 
constituerim Saul regem * ” (I Sam. 
XV. ii.) 

* Se© p. 103. 
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no doiiM.wliatever about tMs to those who are at thO' pains 
to make, .themselves familiar with the literature of those times.. 
The writers of these centuries are practically unanimous in 
maintainiiig that the authority of the king or emperor is 
derived from God. The principle is clearly expressed by those 
who wrote before the development of the great conflict, between 
the Papacy and the Empire in the latter part of the eleventh, 
century, but we also find it maintained with, equal clearness 
during the great conflict both by imperialists and papalists. 

In a commentary by Bishop Atto of Yercelli, which belongs 
to the second half of the tenth century, we find a very interest- 
ing and very emphatic statement of the divine authority of the 
secular ruler, wliether he was Clxristian or pagan.^ Again, in 
a report of the sermon of the Archbishop of Maintz at the 
coronation of Conrad the Salic, which Wippo give® in his 
life of Conrad, the Archbishop is represented as referring to 
the same phrases of St Paul, and as speaking of God as the 
source of all human dignity, who had appointed Conrad to 
be king over his people; the king is the vicar of Christ.^ 
The same conception is maintained by Peter Damian, one 
of the most illustrious of the reforming Italian churchmen 
of the middle of the eleventh century. In a letter to Arch- 
bishop Anno of Cologne, he speaks of the “ regnum '' and 
“ sacerdotium as being both derived from God, and of 


^ Atto of Vereelli, ‘Exp. in Ep. 
Pauli ad Romanos,’ xiii. i.: “ Prae- 
terea, ne dicerot aliquis; Transivi ad 
gratiam Evangelii ; liber sum : nulii 
subditus 083© debeo ; propterea apos- 
tolus, ut nihil auis auditoribus deossot, 
propter bonum pacis, ot concordias 
subiocit ; ‘ Omnis anima potestatibus 
jBublimioribua subdita sit.* Ah excel- 
lentiori part© id est anima, totus homo 
dosignatur ; sublimiores aufcem potes- 
tates dicit imperatores, roges ©t prin- 
cipes huius saeculi, quibus nos subditoe 
© 8®0 admoaet propter bonum pacis, et 
coBoordise, n© nomen Dei, aut doctrina 
Christi blasphemetur. ... * Qua© 
autem sunt a Deo ordinatse sunt,* a 
bono quippe ordinatore nihil inordiaa-: 


turn relinquitur. Ostendit ©rgo his 
verbis apostolus manifasto, quoniam 
omnis potestas, tarn apud paganos 
quam apud Christianos, a Deo ordinata 
est, sive propitio siv© irato.*’ 

* Wippo, * Vita Chunradi,* * De Con- 
secration© Regis,* ‘ Scrip turn ©st enim : 
Omnis potestas a Deo est * : “Is omni- 
potens rex regum, totius honoris auctor 
©t principium, quando in principes 
terras alicuius dignitatis gratiam trans- 
fundit, quantum ad naturam principii 
pura et munda. . . . Dominus qui to 
©legit ut esses rex super populum suum, 
ipse t© prius voluit probaro, et post 
,modum regnare. . . . Ad summam 
'dignitatem . p©rv©nisti|. ■ ■ . .vicaxius' ■ ©# 
Ghrieti.** 
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the need which each has of the other.^ In another place 
he draws out in some detail the complementary relation 
between the spiritual and the temporal authorities. The 
duties of the different members of the Church, for they are 
both within the Church, are not the same. The duty of the 
priest is to nourish and cherish all in mercy, the duty of 
the judge is to punish the guilty, to deliver the innocent 
from the power of the wicked, to be diligent in carrying 
out the law, and in maintaining equity; he should always 
remember the words of the apostle, “ Wouldest thou have no 
fear of the power ? do that which is good, and thou Shalt have 
praise of him, for he is God’s minister to thee for good. But if 
thou doest evil, be afraid ; for he beareth not the sword in 
vain ” (Eom. xiii. 3, 4).® Peter Damian is clear that the 
authority of the secular power in administering Justice and 
punishing crime is derived from Gk)d. 

The writers whom we have just cited belong to the period 

^ Peter Damian, Ep.» .Bk. iii. 0; .timere potostatem ? fuc bonnm, et 

‘‘ Sciebat enim (i.e., the High Priest habebis laudem ox ilia. Dei enini 

Jehoiada) quoniam ntraque dignitas minister est tibi in boninn. Si aiitem 

alternse invicem ntilitatis est indiga, , maltim feceris, time, non enim sine 
dnm at sacerdotium, regni tuitione cansa. gladium portat.* In quibiis 

protegitur, et regnmn sacerdotalis ntiqn© verbis (datnr) inteliigi, aihid 

officii eanctitate fuicitnr. . . . nt dnm esse gladium prineipis, aiind infulam 

regnum ac sacerdotium optata per vos sacerdotis. Non enim ad iioc pnecin- 

pac© perfruitur, is, qui ntriusque geris gladio, nt violontorum mala 

dignitatis atictor ©st, pacis fetemae , debeas palpar© vel linger© : sed ut ©a 

digna vobis pra^raia largiatur.” studeas xdbrati mucronis ietibtis ob- 

* Id., ‘ Opusculnm,’ Ivii. 1: “Non truncare. H.inc est quod seqnitur ; 

omnia membra Ecclesi© uno fungua- . *Bei enim minister est vindex in irara 

tur officio. Aliud nemp© sacordoti, ei, qui male agit.’ ” 

aihid competit iudici. IHe siquidem Of. id., ‘Liber GratiAsimus/ 10; 
visceribus do bet pietatis affluere, .'©'t, '-“'Regnum namque ©t sacerdotium a 
in matornac misericordiac grainio sub Deo cognoBcitur institutum, et ideo, 

exuberantibus doctrin?© semper uberi- licet amministratoris persona prorsuH 

bus iiliowS confovere. Istius autem iaveniatur indigna, officium taman, 

officium est, ut reos puniat, ©t ex quod utique bonum eat, competens 

©orum manibus eripiat irmocentas ; ut aliquando gratia comitatiir. . . . Reges 

vigorem rectitudinis ©t iustitiae teneat,- 'V emm et sacerdotes, licet nonnulli ©orum 
©t a 2i©io sanctionmn iegalium non leprobi sint per notabiiis vitf© ineri- 

tepeseat ; ut ab eequitatis linoa non turn, dii tamen et christi dici rep* 

deciinet ; ut iegitimi vigoris genium periuntur propter acoepti ministerii 

non enervet. Memineat ©tiam semper, saeramentum,'** 
quod per apoatolum dicitur ; * Vis non ,■ 
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before the great conflict had broken ont, but the same principle 
is maintained by writers of all shades of opinion dniing the 
great struggle. It is needless to cite the declarations of the 
extreme imperialist writers, for this principle is one of the 
iTia.iTi foundations of their argument against the papalists, and 
we shall presently have to consider some of their phrases in 
detail, when we discuss the conclusions which some of them 
wished to draw from this principle. 

It is, however, very important to observe that this principle 
was held with equal firmness by writers who did not belong to 
the imperialist party, and even by the extremest papalists. 
Gerhoh of Eeichersberg, one of the most important writers of 
the middle of the twelfth century, was certainly no partisan of 
the secular party, rather, vehemently maintained the liberty and 
authority of the Church, but he was also very clear in asserting 
the divine origin and authority of the secular power. In one of 
his treatises he condemns in the strongest terms any attempt of 
the ecclesiastic to draw to himself the secular authority, on the 
ground that this would be to destroy the authority which had 
been set up by God Himself.^ Again, no writer of the Middle 
Ages is clearer than John of Salisbury as to the limits and 
conditions of the royal authority, and the right of resistance to 
the tyrant, but he is equally clear that the authority of the 
prince comes from God, and has the divine sanction. ** 

^ Gerhoh of Keichersberg, ‘ De ® John of Salisbury, * Polioraticus,’ 
lavostigatione Antichristi/ i. 72: iv, 1 : Est ergo, ut eum plerique 

“Qoin etiam, sicufc aliquando cesares diffiniunt, principis potestas publics, 
qusedam pontificalia et ©cclesiastica ot in terris qusedam divinae maiesta- 
preaumebant, ita iste de contra cum tis imago. Procul dubio magnum quid 
sacerdotio quoddam in se cesareum divina virtutis declaratur inosse prin- 
so superccsareum imaginantur. . . . dpibus, dum homines nutibus eorura 
Hoc autem quid ©st aiiud, qiiain po- colla submittunt, et securi plemmqu© 
testatem a Deo oonstitutam destruer© et feriendas prsebent cervices, et im- 
ordinationi Dei resister© ? . . , Audiant pulsu divino quisque timet quibus ipse 
pontifices precipientem sibi Dominum : timori est. Quod fieri posse non arbi- 
‘ Reddit© qus© sunt cesaris cesari, ©t tror^ nisi nutu facient© divino. Omnis 
qusB sunt Dei Deo,* ut, si regalia ©tenim potestas a Domino Deo est, et 
secclesie a regibus tradita tenere cum illo fuit semper, et ©st ant© ©vum. 
volimt, regibus ind© iustum ac de- Quod igitur princeps potest ita a Deo 
centem honorem ©xhibeant. Audiant ©st, ut potestas a Domino non recedat, 
item apofitolum. ‘Deum timete, regem sed ©a utitur per subpositam manum, 
honorificate.’ **' omnibus doctrioam faciens ciemen- 
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/We shall presently have, occasion to examine in ■ detail' the 
political theory of Manegold of Lantenbaclij the, most incisive 
writer of the investiture controversy, and the most unsparing 
critic in the Mddle Ages of what he conceived to he the 
illegitimate pretensions of the imperialists. While, however, 
he emphatically repudiates what he held to he the false inter- 
pretation of the apostolic - doctrine of the 'divine nature' of 
secular authority, he traces this error to a confusion between 
the office of the Mng, which he evidently conceives to be sacred, 
and the position of an individual king who may have Justly 
forfeited his authority, and cannot then claim obedience in the 
name of the apostolic authority.^ And again in another passage 
he quotes with approbation a sentence from a letter of Pope 
Innocent I., which asserted that the exercise of criminal Justice 
by the secular power was founded upon the authority of God 
Himself.^ 

And again the same principle is maintained by Honorius 
Augustodunensis. In his treatise entitled ‘ Summa Gloria,* 
which is in the main a vindication of the greater dignity of 

ti® atit iustitise suae. Qui ergo resistit papa Innocentius iu decretis suis cap. 
potestati, Dei ordination! resistit, penes xxii. hoa, per quorum ministerium 
qnem eat auctoritas conferendi ©am, catholici princij)e8 ot pravos puniunt ©t 
6t, cum vult, auferendi vel minuendi pios defendunt, a reatuimmunes osten- 
eam.” dit dicens : ‘ Quesitum est super his 

^ Manegold, ‘ Ad Gebehardum,* 43 ; ©tiam qui post baptismum adminis- 
“ In eo namque quod dicitur : ‘ Subditi traverunt aut tormonta sola exercu* 
estote regi quasi prsecellenti,’ et : erunt aut etiam capitalem pro till erunt 
* Deum timete, regem hqnoridcat©,* et : sententiam. Be his nichil legimua a 
‘ Subditi ©stoto dominis non tantum maioribus difinitiim. Meminerant enim 
bonis et modestis,’ multum sibi apian- a Deo potestates has esse concessas et 
dunt si biqu© titui os victorias ascribunt propter vindictam noxiorum gladium 
non inteiiegentes neque qu© loountur fuisse permissum et Bei minist-erium 
neque de quibus affirmant. Hex enim esse in huiusmodi datum vindicem. 
non nomen est natur®, sed officii, Quemadmodum igitur reprehenderent 
sicut episcopus, presbyter, diaconus. faetum, quod auetore 33eo viderent 
Et cum quilibet horum certis ex causis esse concessum ? I)e bis igitur ita, 
do commisso sibi officio deponitur, non ut actenus servatum est, sic habe- 
©st quod orat, nec honor officio debitus mus, ne aut disciplinam everter© aut 
postea est impondendus. Quisquis ergo contra auctoritatem Domini venire 
amiss® dignitatis postmodum sibi re* videamur.*’ 

verentiam impendit, potius prevaricator The passage is from Iimocent I., 
quam iegum servator existit.” Bp. 6, and is also cited by various 

® id. id., 39; ** Und© sanetissimus. . . canonists. Cf, voL ii. p. 147. 
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tlie Spiritual as compared with the temporal authority, he held 
indeed that the authority of man ower man was not primitive, 
hut estahlished to restrain men’s sinful passions, but hO' is 
also clear that it was established by God.^ And in another 
chapter of the same work he sets this out with great emphasis. 
The royal authority is indeed inferior in dignity to the priestly, 
but the royal authority must, in those matters which belong to 
it, be obeyed, not only by the laity, but by the clergy ; and 
he <luotes St Peter and St Paul as teaching plainly that it 


was instituted by God for the 
the reward of the good.^ 

* Mononm Axagiistodunemis, ‘Sum*, 
ma Gloria,’ 26 ; ** Deus namque non 
prefecit primum hominem hominibus, 
sed bestiis et brutis animalibus, quia 
his qui irrationabiliter ©t bestialiter 
vivunt, iudices tantum prelati sunt, 
quatenus eos per timorem revocent ad 
insitse humanss masuetudinis t/©norem. 
Unde idem Deus per Noe Sem et lafeth 
peccantis filii posteritati prefecit, quia 
nimirum peccantes sacerdotio et regno 
subiecit. Unde et in evangelic, cum 
discipuli dicerent ; * Domine, ecce duo 
gladii hie,* haac verba «ua auctoritat© 
roboravit, quia ad regimen aeccelesise 
in present! vita duos gladios necessarios 
premonstravit ; unum spiritalem, scili- 
cet verbmn Dei, quo sacerdotium uti- 
tuT ad vulnerandos peccantes, alterum 
materialem, quo regpum utitur ad 
puniendos in malis perdurantes. Necess© 
eet enim, ut hos regalis potestas subigat 
gladio materiali, qui legi Dei robelles 
non possunt corrigi stola sacerdotali.’* 

* Id. id., 24 : Quamvis igitur aacer- 
dotium long© transcendat regnum, 
tamen ob pacis concordifie vinculum 
monet ©vangeiica et apostolica auc- 
toritas, regibus honorem in secularibus 
nogotiis dumtaxat deferondum. Gum 
enim quidam a Domino inquirerent, 
utrum censum cesari dari liceret, ait : 
‘Beddite, qu® sunt cesaris, cesari, 
atqu© quffi sunt Dei, Deo.* Ergo in 
his quse ad regni ius pertinent, oportet 


punishment of the wicked and 


clerum et populiim. regibus parere, in 
his autem, qiire ad ius divinaj legis 
spectant, Deo placere. . . . Beatus 
quoque Petrus apostolus hortatur 
honorem deferr© regibus ; ‘ Deum,’ in- 
quit, ‘ timet©, reges honorificate.* 
Et itorum : ‘ Subditi ©stote omni hu- 
manse creaturae propter Deum, sive 
regi quasi prsccellenti, sive ducibus ab 
©0 missis ad vindictam malefactorum, 
laudem vero bonorum In quibus verbis 
considerandum ©st, quod reges ©t iu- 
dices ob solam vindictam malorum 
constituuntur, qui laudem ferre bonis 
dicuntur. Justi enim reges et iudices 
solos impios ©t iniquos puniunt, iustoa 
autem ©t bonos laudibus extollunt. 
Beatus ©tiam Paulus ad subiectionem 
principum hortatur dicens : ‘ Omnis 

anima potestatibus sublimioribus sub- 
dita sit.’ Et ne putes potestates per 
homines casu constitui, subiimgit: 
* Non ©st enim potestas nisi a Deo.’ 
Quia vero aliquando propter peccata 
populi mali iudices constituuntur, sicut 
in Job legitur: ‘Qui regnare facit 
ypocritam propter peccata populi,’ ali- 
quando autem ob merita quorundam 
iusti prceficiuntur, addit ; * Quae autem 
sunt, a Deo ordinatte sunt,’ Et ne 
putarea bonis quidem obediendum, 
malis autem resistondum, adhuc pro- 
sequitur ; * Itaquo qui resistit potestati, 
Dei ordinationi resistit ; qui autem re- 
gistunt, ipsi sibi dampnationom acqui- 
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■There can really be no doubt whatever .as to the normal con- 
ceptions of the political theorists of the eleventh and; twelfth 
centuries as to the origin and nature of the temporal power. 
The phrases of Gregory VII. in his letter to Hermann of Metz 
are no donbt at first sight startling, and it is not surprising that 
they have led to some misunderstanding, but it is clear: that 
they only represent one aspect of his own conception of the 
state, and that an examination of his correspondence mates it 
clear that he had no intention to deny that poMtical authority 
was derived from God. And we hope that it is now evident that 
the political theorists of all schools of thought recognised that, 
if man in a state of innocence would have needed no coercive 
authority, man under the actual conditions of human nature 
requires such an authority both for the suppression of wrong 
and injustice and for the maintenance of righteousness. 

runt.’ Et quod iudices ad malos mali. Vis autem non timer© potesta- 
tantum reprimendos, immo puniendos tcm ? Bonum fac, ©t habebis laudem 
prefieiantur, patenter subditur : * Prin- ex ipsa.’ Eadeia et Petrus dixit.** 
cipes non sunt timori born operis, sed 



106 


CHAPTER III 

THE MOBAL ■ FtTNCTIOK OF POLITICAL AIJTHOTIITY. 

The Bormal conception of the Middle Ages was then that the 
temporal as well as the spiritual power derives its anthority 
from God. We must now observe that this principle found its 
rationale in the moral purpose or end of temporal authority. 
Snch occasional and controversial phrases as those of Hilde- 
brand might leave the impression that secular authority had no 
other purpose than to minister to the ambitions and to satisfy 
the desires of the ruler. But this was very far from being the 
real principle of the Middle Ages ; to these the authority of the 
king or emperor was divine, because it was his function to 
secure the establishment and maintenance of justice. 

It is true that St Augustine had entangled himself in a 
position which in some places at least led him to deny that 
the state must find its essential and distinguishing quality in 
justice.^ There is no trace of this conception in the writers of 
the tenth, eleventh, and twelfth centuries ; the passages in St 
Augustine’s writings which support it are not, as far as we 
have seen, ever quoted. On the contrary, the constant prin- 
ciple set out by the mediaeval writers is that the maintenance 
of justice is the essential function of the ruler. 

We can find this represented first in some references to the 
beginnings of organised society. Such references are scanty and 
contain nothing new or important, but, such as they are, they all 
represent the beginning of the authority of man over man as due 
to the need of order and of some method of restraint upon men’s 
evil tendencies. Gerbert (Silvester II.), for instance, says that 

^ St A-yigtistm©, ‘ De Oivitate Dei/ acix, 21, 24. Cf. vol. i. pp. 165-170. 
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it is certain, that' when onr. first parents' ahnsed their .free, will 
by their transgression j man was set over his fellow-man. in' order 
to restrain, his unlawful desires, and that t.!ins men are held .in 
check by civil and , ecclesiastical laws.^ ' Again, Othloh.of St 
Emmeran points out that it. is impossible that men .should 
live together in peace unless there is, .some system by which 
some Me subjected, to others.^ Again, the Msto.ry of, the 
.Bishops, of Cambrai,.. a .wo.rk. which 'belongs to the eleventh 
century, co.mmences.' with a brief.acco'tmt of,, the beginnings... of 
city life— men, as it was . said, at , first wandered .about like the 
wild animals, withont any government of custom,' and reason, 
pursuing blindly the satisfaction of their desires ; it was 
only when they began to come ,together .into ' cities , that they 
learned' to keep faith and to maintain justice, and to live in 
obedience' to each other.® These phrases.. obvionsly represent 
formal literary traditions, and are not in themselves of much 
importance, but they may serve as an^introdnction to onr 
consideration of the theory of the function"' or purpose of the 
.state.. ■ 

We begin by observing that the principle of the Jnst end of the 
state, which was, as we have seen, very firmly maintained by the 


* Silvester ' II, .(Qerbert:^.' Bp. : ad. i 
.constat, post .pdinomm nos- 
tromm parentum prsevaricationem in 
liberi arbitrii abnsionem genus homi- 
wam ei sententiae addictum, ut efc bomo 
capitibus aiioram secundum Psalrao- 
grapbi vocem superponatur, ad com- 
pescendos scilicet human as voluptatia 
Mlicitos appetitiis, et legibus non 
modo forensibus, verum etiam ecclesi* 
asticis coiiibeamur regulis sc rationi- 
bus.*’ 

® Othioh of St Emmeran, ‘Dia- 
logue de Tribus qussstionibus/ 24 : 

** O, Ubi rogo, plures, vel saltim duo 
homines simul commorantes, pacifici 
possunt ess© unaquam, nisi alter alteri 
safodatur ? 

i . ..H, NxBquam omnino. 

O. Unde ©rat necess© ut homines# 
etiam primi, redderentur pacifici et 
sufoiicerentur alter alteri.’* 


'■ '. ' ® ■' * ** Oesta Fontificum Cameracen- 
sium,*' i. 1 ; “ Urbibus quondam sedi- 
fieandis ea primum causa ab auctoribus 
extitisse dieitur, ut homines passim 
ritu ferarum oberrantes, quibus nequ© 
tnos# neque cuhus ratione magistra 
regebatur, nichilque divinum aut 
humanum sapiebant, sed propter 
errorem atque inscientiam caeca ac 
temeraria dominatrix animi cupiditas 
ad se oxplendam viribua corporis abutc- 
batur pernitiosis satelHtibus ; iUi in- 
quam homines instructxs Tirbium 
mmnibus in unura convenirent, fidem 
colere ©t iustitiam rotinere discerent, 
et aliis parere sua voluntate consues- 
cerent j ac non modo labores ©xci- 
piendos communis corarnodi causa, sed 
etiam vitam amittendam estimarent.” 

' Aiouin, * Dialogus de Rhetorica 
et Virtutibus * ; Cicero, Tusc., v. 2 ; 
and ¥ol. i. p. 211. 
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political writers of the ninth centoy, continued to be held in 
the tenth and eleventh. In the ‘ Collectio Canonnm 'uf Abbo, 
the Abbot of Flenry, ' which is inscribed to Hugh and Eobert^ 
Kings of the French before 997), he quotes as from a 
Council of Paris: a passage from that treatise ‘ Be Duodecim 
Abusivis Saeculi,’ which was much used in the ninth century ; 
the justice of the king is to oppress no man by force, to judge 
without favour of persons, to be the defender of strangers and 
children and widows, to put down vice and crime, to maintain 
the poor with alms, to set just men over the affairs of the 
kingdom, to defend his country against its enemies, and to hold 
the Catholic faith.^ 

Eatherius of Verona gives a terse statement of the qualities 
which make a true king, and without which he may have 
the name but cannot have the reality of kingship ; these are 
prudence, Justice, courage, and temperance, the man who 
possesses these qualities, though he be but a peasant, may not 
improperly be said to be a king, while the man who lacks them 
though he held the universal monarchy of the world could not 


* Abbo, Abbot of Fleury, ‘ Col- 
lectio Canonum,’ iii. : “ Unde ex 

libris qui ex conciliis sni temporis 
eUecti sunt cum eubiectione episco- 
porum, quanta facile eat reperiri, 
expressim libro II. cap. I. post aliqua. 
‘ Justitia regis eat nerninem inuste 
per poteatatem opprimere, sine accep- 
tione personarum inter virum et prox- 
inum suum iudioare, advenis et 
pupiJlis et viduis defensorem esee, 
furta coliibere, adulteria puniro, ini- 
quos non exaltare, impudicos et his- 
triones non nutrire, impios de terra 
perdere, parricidas et peierantes vivere 
non sinere, ecclesias defensare, pauperos 
©ilemosyuia alere ; juatos super regni 
negotia constituere, senes et sapientes ot 
Bobrios consiliarios habere, inagorum ©t 
hariolorum pythonissarumque super- 
stitionibus non intendere, iracundiam 
differre, patriam fortitor et iuste contra 
adversarios def endure; per omnia in 


Deo vivere, prosperitatibus non elevar© 
animam, cuncta adversa patienter ferre, 
fidem catholicam in Deum habere, filios 
suos non sinere impie agere, certia 
horis orationibus insistere, ante boras 
congnias non gustare cibum.* ** 

This passage comes from the 9th 
section of the treatise * De Duodecim 
Abusivis Sicculi/ to which reference is 
made in vol. i, pp. 222-224. I am glad 
to have the opportunity to draw the 
attention of English students to the 
excellent monograph upon this little 
treatise which was published at Munich 
in 1908 in * Text© und Untersuch- 
ungen,* 34, 1, by Siegmund Heiimann, 
to which my friend Professor Souttar 
of Aberdeen has kindly drawn my 
attention. Heiimann has not only 
provided us with an excellent text, but 
has demonstrated the great probability 
that it is an Irish work dating from 
between 630 and 700 a.o. 
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rightly be called a king, for the man whO' governs mongfnlly 
loaeS' his authority.^ 

Wippo, in that life of Conrad the Salic to which we have 
already referred, represents the Archbishop of Maintz, in crown- 
ing him, as urging him "to remember that he was the vicar of 
Christ, and that no one but he who imitated Christ was a true 
ruler, God required of him above all that he should do justice 
and seek peace for his country, that he should' be' the, defender 
of churches and clergy, the guardian of widows and orphans.* 

These examples will suffice to show that the principles of the 
political theorists of the ninth century continued to be held 
until the time of the great conflict between the papacy and the 
empire. They were not changed by that conflict. Neither the 
imperialists nor the papalists had any doubt whatever that the 
true function of the king was to maintain and set forward 
justice. The papalists might use the principle to justify oppo- 
sition and resistance to what they conceived to be an unjust 
authority, and the imperialists to repel attacks upon what they 
conceived to be the legitimate claims and authority of the 
temporal ruler, but they were at one in maintaining that this 
was the true purpose of all authority. 

There is an excellent example of the principles of the im- 
perialist writers in the work called ‘ De unitate ecclesise con- 
servenda/ which was written against the Hildebrandine tradi- 


^ Ratherius of Verona, ‘ Praeloqtiio* 
ram,* iii. 1 : “ Rex es ? Digxiitas, rogo, 
ipsa t© dum dolectat, instruat, Snnt 
qnaedam regaiis ordinis insignia, quibus 
Bine, et si nomen utcunquo, re tamen 
vera certe non potest consistor© dignitas 
tanta. His ergo ixtere, his exercere, his 
©xomare. Esto pradens, instiis, fortis 
et tamperatiis. ... 2. Ha© quatiior, 
ita regales proprie nosctmtnr esso vir- 
tutes, lit cum his quilibet etiam ruaticus, 
rex non incongrae dici ; sine his, nec 
ipse universam pone monarchiam ob- 
tiixens mundi, quaaaquam abusive, ^ rex 
valest iust© vocari ; male enim im* 
perando, ut ait qui supra, Buznixium 


imperiimi amittitur.’* 

* Wippo, * Vita Chunradi,* ‘ De Con- 
eecratione Begis * : Ad summum dig- 
nitatem pervenisti, vicarius es Christi. 
Nemo nisi iliius imitator verus est 
dominator ; oportet ut in hoc solio 
regni cogites de honor© perenni. . . , 
Cum vero Deus a te multa requirat, 
hoc i)otissimum desiderat ut facias 
judicium et iustitiam ac pacem patria©, 
qu*e semper respicit ad te ; ut sis de- 
fensor ecclesiaram et clericoram, tutor 
viduanim ©t orphanorum ; cum his et 
aliis bonis firmabitur thronus tuus bic 
et in perpetuum.” 
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tioa, in tlie last years of the eleventh century, possibly by 
Waltram, Bishop of Naumburg. The author’s treatment of the 
questions concerning the relations , of Temporal and Spiritual 
power is , important, and we shall have occasion to deal with 
the treatise again in this connection, but for the moment it is 
enough to observe that in discussing the nature of the State 
he cites those passages from the ‘ Be Oivitate Dei,’ in which 
St Augustine has preserved Cicero’s description of law, as being 
the embodiment of Justice, and of the state as that which 
exists to maintain law and justice.^ 


^ * Be wnitate ecclesi® oonserv>^ar»da,’ 
L 17 ; “ Res piiblica enim dicitur, 

quod sit res populi, sicut scribit sanctus 
Augustinus in ipso xviiii iibro de 
oivitate Dei ; sed populum esse definit 
ccetum multitudinis iuris consensu 
vel utilitatis communione sociatum. 
Quid autem dioat iuris consensum, dis* 
putando explicate per hoc oetendens geri 
sine iustitia non posse rem pubiicam. 
*irbi ergo,’ inquit* * justitia vera non est, 
nec ius potest esse ; quod enim iure fit, 
profecto iuste fit, quod autem fit 
iniuste, nec iure fieri potest ; non enim 
iura dicenda vel putanda qusjlibet 
iniqua hominum constituta. Quocirca 
ubi non est vera iustitia, iuris consensu 
soeiatus ccetus hominum non potest 
esse, et ideo nec populus ; et si non 
populus, nec res populi, sod qualis- 
cunque multitudinis, quae populi 
nomine digna non est. Ac per hoc, si 
res publica res est populi et populus non 
est, qui consensu iuris soeiatus non 
est, non est autoin ius, ubi nulla iustitia 
est, procui dubio coHigitur, ubi iustitia 
non est, non esse rem pubiicam . Iustitia 
porro est ea virtue, quae sua cuique dis- 
tribuit.’ Et longe supra idem Augusti- 
nus in libro ii de civitate Dei introdu- 
cens sententiam vel Scipionis vel Tullii 
de re publica *. ‘ Sicut in fidibus,’ 

inquit, ‘ a tibiis atque cantu ipso ac 
vocibus concentus est quidam tenendus 
©X distinctis sonis, quern immutatum 
atque diserepantem aures eruditse ierre 


non possunt, isque concentus ex dis- 
simillimarmn vocum moderatione con- 
cors tamen efiicitur et congmus, sic ©x 
surnmis et infirnis et mediis inter- 
iectis ordinibus, ut sonis, moderata 
ratione civitatem consensu dissimilli- 
morum dicunt concinere j et qu® 
harmonia a musicis dicitiir in cantu, 
earn esse in civitate concordiam, ar- 
tissimum atque optimum omni in r© 
publica vinculum incolumitatis, eamque 
sin© iustitia nullo pacto ess© posse. 
Populum autem non omnem ccetum 
multitudinis, sed ccetum iuris consensu 
©t utilitatis communion© sociatum esse 
determinant, et dicunt, tunc ©sse rem 
pubiicam, id est rem populi, cum bene 
ac iuste geritur, siv© ab uno rege, sive 
a paucis optimatibus, sive ab universe 
populo. Cum vero iniuatus est rex, 
quern tyrannum more Qrseco appellant, 
aut iniusti optimates, quorum consen- 
Sum dicunt f actionem, aut iniustus ipse 
populus, oui nomen usitatum non re- 
perimit, nisi ©tiam ipsum tyrannum 
vocent, non iam dicunt vitiosam, sicut 
prius fuerat disputatum, sed sicut ratio 
©X illis definitionibus connexa docuisset 
omnino nullam esse rem pubiicam, 
quoniam non esset res populi, cum 
tyrannus earn faction© capesseret, nec 
ipse populus iam populus esset, si esset 
iniustus, quoniam non esset multitude 
iuris consensu et utilitatis communi- 
on© soeiata, sicut populus fuerat defini- 
tus,”' ■ ,, ■ 



CHAP, in.] MORAL',, FUNCTION- OF -POLITICAL AUTHOEITF. Ill 


Tlie same conception that the essential character of kingship 
Is to maintain justice is maintained in that treatise, of Hugh of 
Fleiiry to which we ' have already referred.^ ' He has a very 
high conception of the nature of the royal authority, 'lie cites 
both the Pauline doctrine that all authority is from God, and the 
Gelasian principle that there are two powers by which the world 
is. ruled, the royal and the priestly, while 'Christ Himself was 
'both' King and Priest,^ and he reproduces the phrases of Am- 
brosiaster and. Cathulfus, that the king has the image of 'God, 
the Father, wliile the bishop has that of Christ, and maintains 
that the king has authority over all bishops in his kingdom.^ 
At the same time he maintains very emphatically that the 
function of the legitimate king is to govern his people in justice 
and equity, to protect the widows and the poor ; his chief 
virtues are sobriety, justice, prudence, and temperance.^ 

These illustrations will be sufficient to make it clear that 
those who belonged to the imperalist party were quite clear 
that the function or end of the temporal authority was to 
maintain justice. It is more important to observe that the 
same principle was firmly maintained by the papalists and 
anti-imperialists. We have already seen that Manegoid of 
Lautenbach maintained the ultimate divine origin of the 
temporal power, while, as we shall see presently, he held that 
it was derived immediately from the community. He was 
perhaps the most vigorous assailant of Henry IV. and the most 

^ Scop. 98. tarn totis viribus defendere. Oportet 

* Hugh of Fleury, ‘ Tractatus de etiam eum ess© pupilloniin tutorem, et 

regia potestate et sacerdotaii dignitate,* viduarum protectorem, ot pauperam 

i. If 2. Cf. voi. i. pp. 149, 215. auxiiiatorem, ut cum beato lob Bommo 

^ Id. id., i, 3: “ Verumptainen rex m dicer© possit : * Oculus fni ceeo et pes 

regni svii corpor© Patris omnipotentis claudo, et rem quam riescaebarn dili- 

optinere videtur imaginem, et episco-. genter investigabarn.’ Dcbot proinde 

pus Christi. Unde rite rogi subiacere Bexxm omnipoteiitom, qui moHis homi- 

videntur omnes regni ipsius episcopi, num milibus ©um praqjOHuit, toto mentis 

sicut Patri Fiiius doprehonditur ess© affectu diligore, et popuium sibi a Beo 

subiectus, non natura, sod ordino, ut commissum tainquam so ipsum. . . . 

uaiversitas regni ad unum redigatur Bebet etiam quattuor principaiibus 

principium.” Cf. voL i. pp. 149, 215. maxime poilere virt.utibus, aobrietate 

* Id. id., i. 6: “ Porro legitimi regia videlicet, iustieia, prudentia ao tem- 

oilicium est popuium in iustieia et perantia.” 01 . id., e. 7. 

sequitate gubernar© ot fiecctesiam sane-, ■ ■ ■ 
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radical theorist of the nature of government in the eleventh 
eentui* ** y,' .he had as little respect^ for the arbitrary king, as 
any political writer of the seventeenth century or of the French 
Eevolution. But he founds his opinions, not on the theory that 
secular authority was a thing illegitimate or improper, but on 
the principle that as the royal authority excelled all other 
earthly power in dignity, so it should also excel them all in 
justice and piety. He who was to have the care of all, to rule 
over ail, should possess greater virtue than all, in order that he 
might administer his power with the highest equity. The 
people had not set him over them that he should act as a 
tyrant, but that he should defend them from tyranny.^ Again 
in another passage Manegold urges that the chief distinction 
between human nature and that of other living creatures is 
that it is possessed of reason, and that therefore men consider 
not only what they should do, but why they do it. Ho man 
can make himself king or emperor ; when therefore the people 
set one man over them, they do it in order that he should 
give to every man his due, that he should protect the good, 
destroy the wicked, and administer justice to ali.^ 

Berthold of Constance in his Annals expresses the same 
principle, but in terms derived ultimately from St Isidore of 
Seville. The true king is he who does right, while the king 
who does wrong will lose his kingship ; or rather, he is no king, 
but only a tyrant.® Lambert of Hersfeld, in his account of the 


* Manegold, * Ad Grebehardiim,* 30 : 

** Begalis ergo dignitas ©t potoiitia sicut 
omnes muadanas excellit potentates, 
sic ad earn ministrandam non flagitio- 
eissimus quisque vel turpissimus est 
eonstituendus, sed qni sicut loco et 
dignitate, ita niohilominus ceteros 
sapientia, iusticia superet ©t pietate. 
Necesse est ergo, qui ornnium curam 
gerere, omnes debet gubernare, maiore 
gratia virtutmn super ceteros debeat 
splendere* traditam sibi potestatom 
aurnmo equitatis libramine studeat 
administrare. Neque enim popuius 
id©o eum super e© ©xaltat, ut liberum 
in s© ©xercendsB tjrrannidis facultatem 
eonoedat, sed ut a tyrannide ceterorum 


et Improbitate defendat.’* 

* Id. id., 47: “ In hoc namque natura 
humaiia ceteris praestat animantibus, 
quod capax rationis ad agenda quequ© 
non fortuitis casibus proruit, causae 
rerum iuditio rationis inquirit neo 
tantum, quid agatur, sed cur aliquid 
agatur, intendit. Cum enim nullus 
se imperatorem vei regem creare possit, 
ad boo unum aliquem super s© popuius 
exaltat, ut iusti ratione inparii m 
gubernot et regat, cuique sua dis- 
tribuat, pios foveat, impios perimat» 
omnibus videlicet iusticiam im- 
pendat.^* 

• Berthold of Constance, SVnaales/ 

1077 A.D. (p. 297) : “ Reel® igitur 
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demands put forward by tbe Saxons and Tlinringians, in, the 
rising of 1073 against, Henry IV*, represents, them 'as. aokn. ow- 
ledging that they were indeed bound by their oath of .allegiance 
to Henry, but only if he nsed his authority for the building up, 
and not the destruction of the. Churclr of God, if he governed 
Justly and lawfully according to ancestral custom, if he main- 
tained for every man his rank and dignity and law.^' 

Again, in the twelfth century John of Salisbury- asserts with 
great' emphasis that the Prince, is entrusted with his great 
authority, is even said to be; ‘Megis' nexibus absolutus,” 'Bot 
because he may do unjust things, but because it is his essential 
character to do justice and equity not out of fear but from love 
of justice. Who would speak of the mere will of the prince in 
regard to public matters, when he may not will anything but 
that which law and equity and the public interest requires f 
The prince is the minister of the public utility and the servant 
of equity, and is the representative of the commonwealth, 
because he punishes all injuries and crimes with equity.® 


We have been compelled to give some space to the con- 
sideration of the questions discussed in these two chapters 


I’aciendo nomen. regis tenetur, alio- 
quin amittitnr, unde est hoc vetus 
elogium : * Rex eris, si recte facis ; si 
non facis, non eris ’ . . . cur non 
magis proprie tyranni in huiusmodi 
fortissimi, qaam abusive et absque rei 
veritatis regos sint nuncupandi.” 

^ Lambert of Hersfeld, ‘ Annalos,’ 
1073 A.D. (p. 107) : “ Sacramento se ei 
ddem dixisse ; sed si ad JEdificationom, 
non ad dostructionem oeciesia^ Dei, rex 
esse vollot, si iuste, si legitime, si 
more maiomm rebus moderaretur, si 
suum cuique ordinem, suam dignitatem, 
Euas leges tutas inviolatasque manere 
pateretur.” 

* John of Salisbury, * PoUcraticua,* 
iv. 2 : “ ihinceps tamoii legis nexibus 
dicitur absolutus, non quia ei iniqua 
Hceant, sod quia is esse debet, qui non 
timore ponai sed amore iiistitia 
®quitatoin rolat, rei publican procuret 
VOL. III. 


utilitatem, et in omnibus aliorum com- 
moda privataj praderat voluntati. 
Sed quis in negotiis publicis lo- 
quitur do principis voluntate, cum in 
eis nil sibi velle iiceat, nisi quod lex 
aut aequitas porsuadet aut ratio 
communis inducit ? Eius namque 
voluntas in his vim do bet habere 
iudicii ; et rootiasime quoti ei placet 
in tali bus legis habet vigorem, oo 
quod ab seqtiitatis njiente eius seatentia 
non discordet. Bo vuUu tuo, inquit, 
iudieitirn meum prodeat, oculi tui 
vidoant sequitatem ; index etonim 
incorruptus est cuius 8C3ntentia ex 
oontempiatione assidua imago est 
sequitatis. Public to ergo utilitatis 
minister et a,^qiutati8 servus est 
princeps, ©t in eo personam publicam 
gerit, quod omniuin ini\iriaH et 
dampna sed et crimina omnia sjequi- 
tato media punit.’” 


H 
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only because tlier© has been -some uncertainty as to the 
position , of ' the political theorists of the eleventh and 
twelfth centuries,. „ and this uncertainty has ^arisen owing, to 
the .supposed influence ' of some aspects , of St Augustine’s 
theories,' of Church and .State. We shall have ,to consider 
the nature, , of this influence' more closely when, in our. next 
volume, ; we, deal ..with the theory, of, the relations of the 
spiritualand: temporal powers,, and we hope that we shall then 
be able, to see; more precisely., what influence, St Augustine may 
have exercised. , In the .meanwhile .it Is, we. hope, quite evident 
thatvthe .conception, that, the political theorists of the eleventh 
.and' twelfth., centuries doubted or denied, either the divine 
origin of the State,, or .the principle that its end and p.urpose 
waS' an,,' ethical one, namely, the maintenance of .justice, is a 
complete .mistake. such doubt was seriously entertained, 
and ..the theorists were all convinced .that as temporal authority 
came.'fro.m'.God, so„also itS:purpose .or function was to maintain 
.tlie'd'ivine justice in . th^ ■' , . 
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CHAPTER IV. 

THE THEORY, OF THE '' DIVINE EIGHT^ 

It is we liope now sufficiently clear tliat substantially tliere was 
no doubt in the great formative period of the Middle Ages 
which we are now considering — ^that is, in the eleventh and 
twelfth centuiies — that the State was a divine institution, that 
political as well as ecclesiastical authority was derived from 
God, and had an ethical or moral, as well as a material function. 
We hope to consider the systematic theories of the thirteenth 
century in a later volume, and cannot here anticipate our 
discussion of them. 

This conception, which, as we have shown, was f uUy admitted 
even by the most determined papalists, found its most emphatic 
expression when the king was called the Vicar of God. The 
title was not so far as we have seen used by any of the more 
strictly papalist writers duimg this period, though it had been 
frequently used by the Ohurehmen of the ninth century,^ but 
if the phrase was not actually used by them, the conception 
which it expressed, that the authority of the king is derived 
from God, was unreservedly admitted. 

We have now to consider how far this principle may have 
been interpriited, in the period which we are now considering, 
as implying that the authority of the king or ruler was in such 
a sense divine that resistance to him was under any and aU 
circumstances unlawful. We have endeavoured to set out the 
origin of this conception in our first volume ; ^ as far as we can 
judge, it seems to us clear that the conception was substantiaEy 

* Cl. voL i. pp. 149, 215, 216. * Of. voh i. pp. 30, 31, and chaps. 13 and 17, 
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:aii' oriental onej which came into the West in the main through 
certain of .the Fathers, and that it was derived hy .them, imme- 
diately, from a one-sided study of certain passages in the 
historical books of the Old Testament. It was St Gregory the 
Great who formulated it, and as we shall presently see, it is to 
Ms influence that we can. generally trace the appearance of the 
conception in the Middle Ages. We have also showed that 
while St Gregory the Great . drew out the conception with 
great ' clearness, and while certain other' Fathers may have 
inclined towards it, yet others, and especially St' Ambrose and 
St Isidore, set out a fundamentally different principle, and that 
St Isidore especially drew a very sharp distinction between the 
king and the tyrant.^ 

The writers of the ninth century inherited both traditions, 
and they cited the phrases which belong to both, but it is olear 
that while they might use the phrases of St Gregory, they were 
governed rather by the tradition of St Ambrose and St Isidore, 
and that wliile they looked upon the secular authority as a 
divine institution, it was to them divine only so far as it 
represented the principles of Justice and the authority of 
law.® 

These two principles were inherited by the men of the Middle 
Ages. What did they make of themi How did they relate 
them to each other f We have seen that both parties, in the 
great conflict of the temporal and spiritual powers, maintained 
that aU authority, whether ecclesiastical or secular, came from 
God, and that they were at one in maintaining that the function 
of authority was to upliold justice and righteousness. But there 
were some who maintained that while this was true, yet the 
king was answerable only to God, that there was no authority 
which could judge him, and that the subject must therefore 
submit even to injustice and oppression, looking only to the 
just Judgment of God to pimish the oppressor and to defend the 
innocent. As we shall presently see, there are traces of this 
view even before the outbreak of the great conflict between the 
Papacy and the Empire, but, not unnaturally, in the great 
conflict, some imperialists, in their anxiety to lay hold of every 

^ Of. voL i. chap, 14. * Cf. vol. L chap®. 18 and 19. 
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iHStriimeiit of defeB.ce against the Popes, tended to, assert' tMs 
view with mncli greater emphasis. ■ 


In, the tenth century Atto of Yercelli, in one of hie letters, 
maintains very ,dogmatically that it is an. impious thing ' to. 
resist 'the king, ^ even though he is unjust and wicked. ' As St 
Gregory the Great had done, he cites the example of David,. his 
veneration for the Lord’s anointed, and his refusal to . lift Lis 
hand against him, and he alleges the example of the snbmis-' 
sive tone of St Gregory in writing to the Emperor Maurice. He 
also quotes a passage, which he thinks comes from the writings 
of St Chrysostom, in which it is said that while it is true that 
the people elect the Idbag, when he is once elected they cannot 
depose him, and some canons of a Council of Toledo which 
condemn revolt against the king, under penalty of excommuni* 
cation.^ And, in a passage from another treatise of which we 
have already cited some words, he explains away a passage of 
Hosea which seems to imply that there might be kings who had 
not derived their authority from God, and maintains that even 
in matters of religion a good man must not resist the king, but 
must submit patiently to persecution however unjust.^ 


^ Atto of Verceiii, Epistle 1 . 1 “ Non 
lave est regalem impugnare maies- 
tatem, etai iniusta in aliquo videatur. 
Dei ©nim ordinatio est; Dei ©st dis- 
penaatio. Prof anum est ©nim violare 
quod Dens ordinat. . . - San© 

sciendum, qiiia cum Dens omnipotena 
ntilem popnlo prineipem donate 
dignatnr, iustum ©st nt ©iu« hoo 
piotati iiscribant, ©t grate© ©xindo 
, dignaa persolvant, si antem, , adversns 
fnorit, snis hoe impntent peccatis, 
ipsumque fiagitar© non desinant, Ut 
hoo socundem multitudinem misericor- 
diae snt© propitins disponat, Nam 
deiiciendns vel impugnandns nnllo 
modo ©st a popnlo, qni iam ordinatus 
©st a D©o. . . . Venerabdis ©tiam 
loannes Chrysostomus in qnadam 
homilia sua ait. ‘ Sicut ©nim videmtss' ': 
in Istis m'undialibns mgnia qnomodo^ i.n . 


primia qnidem nemo potest facer© 
B© ipsnm regem, Bed popnius eligit 
•ibi regem, qnem vnit ; sed cum rex 
file fuerit f actus et conhrmatus in 
regno, iam habet potestatem in homi- 
nibus, et non potest populus iugum d© 
cervice sua repeUere. Nam primum 
quidein in potestate populi ©st facer© 
sibi regem quern vult; factum autem 
d© regno repellere, iam non ©st in 
potestate eius, et sio voluntas populi 
.postea in necessitatem oonvertitur.^ ** 
Th© -. passage attributed to 6t 
Chrysostom does not com© from his 
writings, but from a “ Privilogium ” of 
Pop© Leo VIII. Cf. M. G, H., * libelli 
d© Li'fce** vol. ii. p. 422, not© 2* 

■ * Id.,,' * Exp. in Ep. Pauli ad Bo- 
manos,’ ,xui. 1 : “ Cur autem subdiii 
©ss© debeamus ostendit, eubiungens ; 
■'* Hon ©st ©nim potestm mm a Deod 
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In a commentary on the Psalms by St Bruno, who was 
Bishop of Wurzburg from 1034 to 1048, the words, “Against 
Thee only have I sinned ” (Ps. li. 4), are interpreted as mean- 
ing that while a private person who commits an offence 
transgresses against God and the king, the king transgresses 
only against God, for there is no man who can judge his 
actions.^ 

The excommunication and deposition of Henry IV. by 
Gregory VII. raised in its most acute form the question which 
had already arisen with the great Saxon revolt of 1073, the 
question how far revolt against the royal authority was a thing 
legitimate, and more especially the question how far such a 
revolt was consistent with the Christian conception of the 


Sect cum in libro cuiiisdam sapientis 
seriptum sit : ‘ Reges regnavenmt, sed 
non per me ; principes exstiterunt, et 
non cognovi ’ (Hosea viii. 4) quomodo 
non est potestas, nisi a Deo ? Sciendum 
est ergo, quia sunt quae Deus propitius 
ordinat, et disponit j sunt quse iratus 
fieri permittit. * . . . . 

* Quse autem sunt a Deo ordinatse 
sunt ; * a bono quippe ordinator© nihil 
inordinatum relinquitur. Ostendit 
ergo his verbis Apostolus manifests, 
quoniam omnis potestas, tarn apud 
paganos quam apud Christianos, a Deo 
ordinata est, sive propitio siv© irato. 
Deerat enim timor Dei hominibus ; 
ideoque ne more piscium ab invioem 
consumerentur, datse sunt potestates 
etiam malis, ut boni patientiss virtut© 
probarentur, ©t mali iegibus mundanis 
ccercerentur, et punirentur. . . . 

Veram, quia ©rant nonnulli dicontes : 
*In secularibus negotiis nos subditos 
©8S6 oportet ; in fid© autem, et in his, 
quaa ad Deum pertinent, nullo modo ; * 
idcirco volens apostolus ostendere, 
quia in omnibus subditos esse oportet 
propter Deum, adjecit ; * Qui autem 
resistant, ipsi sibi damnationem ao- 
quirant.* Ac si apert© dicerit : Dum 
ipsi persequendi occasionem tribuunt, 
suos perseeutores ' excusabiles, et- se 
improbabilea reddunt j ideoquo dig- 


nam causam mortis habeant, sed 
dignum mortis prsemium acoipiunt. 
Cur autem principes dati sint mani- 
festat, subiungens ,* ‘ Nam principes 

non sunt timori boni operis, sed 
mali ; * non enim ideo principes dati 
sunt, ut eos terreant qui bona operan- 
tur, sed qui mala. 

Igitur, ut ostenderit vim potestatis, 
et quare potestas data sit, adjunxit i 
* Vis ergo non timer© potestatem ? 
bonum fac, et habebis laudem ©x ilia.’ 
Sed fort© aliquis dicet : ‘ Nunquid 

sancti apostoli potestatibus subditi 
fuerunt, qui principibus usque ad 
mortem restiterunt, ne Christi fidem 
amitterent ? ’ Vere subditi fuerunt, 
quoniam non propter mala opera, sed 
propter bona persequendi occasionem 
dederunt.” 

^ Bruno of Wurzburg, ‘ Expositio 
Psalmorum,’ 1. 5 (li. 4): *‘‘Tibi soli 
peccavi.’ ... Si quis enim d© popuio 
erraverit, et Deo peccat et regi. 
Nam quando rex dolinquit, soli Deo 
reus est. Iste igitur rex soli Deo 
peocare se dicit, quia hominom non 
habet qui eius facta dnuidicet.” 

This passage, which is also cited 
by Atto of Verceili in the letter we 
have Just considered, is taken from 
Cassiodorus’s Commentary on the 
Psalms. 
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divine natiire of secular authority. We do. not .yet ' diBciiSB 
the question of . the relation of the spiritnal antliority.. loathe 
temporal^ though it must be remembered that, this was always 
present to men’s minds. 

The imperialist party did not necessarily or alwayS' take 
up the position that the temporal power was in such a sense 
' sacred, that it conld never under, any circumstances be justifi- 
able to revolt against it, but it was natural enough that some 
of them should have recourse to that tradition of the Church. 
In Henry IV.’s reply to the bull of deposition of 1076, he 
denounces Gregory VII. ’s arrogance and audacity in venturing 
to raise his hand against him who had been anointed to the 
kingdom, while the tradition of the holy Fathers taught that 
he could be Judged by God alone, and could be deposed for 
no crime, except for that of departing from the faith ; the 
Fathers indeed had not judged or deposed even the apostate 
Julian, but had left him to the judgment of God.^ Berthold 
of Constance, in his Annals for the year 1077, relates how 
some of the clergy were continually proclaiming that neither 
the Pope nor any other authority could judge kings, whatever 
might be the crimes of which they were guilty, even if they 
were heretics.^ Berthold himself holds this conception to be 
absurd, but his evidence is only the more important. 

The source of this opinion is obviously in the main the 
tradition of some of the Christian Fathers, and especially of 
St Gregory the Great. There is a very good example of this 
in a treatise written about 1080 by Wenrieh, the head of 
the educational school at Trier, afterwards Bishop of Yercelli, 
in the name of Theodoric, the Bishop of Verdun, who was at 


i M. G. H., Logurn, Sect. IV. Const., 
vol. i. 62 (1076): Me quoque, qui 
licet indignns inter christos ad regnum 
sum •anctns, tetigisti, qnem sanctorum 
patnim traditio soli Deo iudicandtnn 
docuit, neo pro aliquo crimine, nisi a 
fide quod absit exorbitaverim, deponen- 
dum asseruit ; cum etian lulianum 
apostatam prudentia sanctorum patrum 
non sibi sed soli Deo iudicanduin de* 
ponendumqiie commiserit.’* 


® Berthold of Conatanccj, ‘Annales,* 
1077 A.n. (p. 296) : “ Tunc vero qua 
hasresis et seminariura orat clericorum, 
pertinaces normulli passim concionats 
sunt, in reges quamquam hereticos ©t 
cunctis fiagitiorum facinorumque reati- 
bus ©SEOletos* sanguinarios nefandissi- 
mos, neo non omnifariam profanes ©t 
sacrileges, nec ipsius pap® nec alicuius 
magistratuum iudieium ©t sententiam 
cadere non debore.** 
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■that ;tim© one of tlie supporters of Henry IV. It is; a protest 
against, Gregory VII.’s action in deposing Henry IV. and 
encouraging the German princes to revolt against Mm. ' He 
maintains that such conduct was contrary to the law. of God,,^ 
and urges the' example of the himiility and courtesy of Gregory 
the Great, who even when he reproved the .authorities of the 
State- was ■ careful to address them in terms befitting their 
dignity, and. protested that he recognised that he owed obedi- 
ence to kings, and acted in this- spirit even in regard to 
actions of which he disapproved. When the emperor required 
him to promulgate a law forbidding the reception of soldiers 
into monasteries, he protested against it as contrary to the 
law of God, but he carried out the imperial order for its 
promulgation.^ 

Another example will be found in the treatise ‘ Be unitate 
ecclesise conservanda.' The author was a determined partisan 
of the cause of Henry IV- against the Hildebrandine party, and 
contrasts Hildebrand’s conduct with that of Gregory the Great. 
Hildebrand claimed to have authority over kings and kingdoms, 


^ Wenricus, Scolasticus Troverensis, 
Epistola. 1-3. 

* Id, id., 4 : ‘‘ Hoc plane lade imtri- 
tus beatus papa Gregorius in verbis, in 
moribus, in ipsis dcnique suis in- 
crepationibus humilitatem et rnansue- 
tudinem xibique redolot, Hinc est 
quod in sublimi loco positas personas, 
quacunquo inutiles vel etiam infames, 
dignitatum tamen vocabulis, appoilat, 
reverendis allocutioaibus honorat, po- 
testatem eorum qualibus potest verbis 
attollere et exaltare non dissimulat. 
Summus pontifox obcodientiam se rogi- 
bus debere prot-estatur et assent, ea 
debiti necessitate ad ea, quaj mentis 
iudicio ipse roprobat, pro tempore tole- 
randa aliquando doscondit, quje tamen 
ipsa quantum sibi displieoant, adopta 
oportunitate, salva in omnibus princi- 
pis reverentia, aporte innotoscit. Unde 
cum legem do militibus ad conver- 
edonem minime recipiendis imperator 
promulgari iussissei, legem quidem 


latam, quam Deo adversari videbat, 
atatim exhorruit, sed tamen iilam ex 
iussione princijjis ad omnium notitiam 
ipse, qui earn inprobabat, insinuare 
non distulit. Expleta humiliter, 
obcediontia ad eundem impera- 
tororn : ‘ Ego,’ inquit, ‘ iussioni sub- 
ditus eamdem legem per diversas 
terranim partes feci transmitti ; et 
quia iox ipsi omnipotenti Deo minime 
concordet, ecco per suggestionis meaa 
paginam serenissimis doininis nuntiavi. 
Utrobique ergo quje debui exeolvi, qui 
et imperatori oboedientiam punbui et 
pro Boo quod sensi non tacui.’ ” 

Wo have drawn attention to the 
importance of these words of Gregory 
the Great in voL i. p. 165, The 
influonco of these words of Gregory 
are again illustrated by the use made 
of them by the author of the * I'rac- 
tatus Eboracenses,’ iv. (M. G. H., 

‘ iiibelii de Lite,’ vol. hi. p. 671). 
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while Gregory the Great,, with true humility, called Mmself .the 
servant, of servants, an.d in his bo.ok on “ Pastoral Oare h.e set 
out the' conduct of David as. an- example to all good subjects 
who have bad rulers*. • .David would not take advantage of the 
opportunity to slay his persecutor, but repented that he had even 
cut-off the skirt of his cloak ; and the author cites the words. of 
Gregory the Great, in which he condemns even criticism of the 
conduct of -the ruler, lest .men should transgress against God 
who gave, them.; their authority.^ ■ He looks upon the successive, 
deaths of Eudolph of Suabia and of Her.ma.nn. of .Luxemburg, 
who had been set .up against Henry IV., as examples of the 
Judgment of God upon those who revolted against their lawful 
king, who had received his authority from God, for neither the 
princes nor the people of that party could destroy that authority.^ 

The same principles were maintained by others of the im- 
perialist party. In the work known as the ‘ Liber Canonum 
contra Henricum quartum,* which, as it is thought, was com- 
piled in the year 1085, the supporters of Henry IV* are repre- 
sented as bringing forward the authority of St Augustine and 

^ ‘ D© Unitate Eoclesis© Conser- tioni, qui eos nobis prsetulit^ obvi- 

vanda,’ ii . 1 : “ Unde et Gregorius papa amus.’ *’ 

cum esset summus pontifex ©t virtu- Ci*. id., ii. 15 : cf. voi. i. p 162, 
turn artifox, in tantum s© infra omnes 163. 

humiliavit, ut primus ips© in ©pistolis ^ Id., i. 13: “Duo enim reges, unu« 
suis servum servoram Dei s© appel- post unum, suhstitufei sunt nostris 

averit ©t hoc humilitatis nomen ad temporibus a part© prirwipum, ©t par* 

posteros quoqu© transmiserit. Qui in tern regni tenner tmt, ©t non totiim ; 

libro pastoralis curse proposuit de quod scilicet * totum ’ habot magnum 

bonis subditis ©t malis reetoribus ©x- pietatis mystoriiun in unitat© fidoiium. 

einpluin Saulis ot David, qui cert©. Sod quia hoc consilium ©t hoc opus 

dum ©um posset ©undemqu© persecu- ex hominibus erat, dissolutum est, 

torem auum occidero, noluit occidore, quod ex Deo non oral, quoniam post 

©o quod esset chriatus Domini* in- breve temporis spatium ipsam quoqu© 

super ot vires sues, n© constirgerent partem rogni utriquo amisorunt, et 

in earn legiiur sermonibus confrogisse unua in prjelio, alter in oxpugnation© 

et, quia v©l oram chlamydis sum ipso unius castelli raiHOrubiiiter perierunt, 

praicidisaet* pcenituisso. ‘ Si quando,’ superstite eo cui potestos data est a 

inquit, ‘ contra roctores vel in minimis Deo, quam scilicet potestatern neo 

lingua labatur, per afHictionera poeni- prineipoa neo populus partis illius 

tentise cor prematur, et cum prse- dissolver© potuerunt ullo raodo, quando 

posit® potestati aliquis detraxorit, quideru ip.-si quoqu© regi possint iam 

eius indicium, a quo sibi jjrwlata est, donanto Doo filii succeder© in rognum, 

perhorrescat ; quia, cum in prreposi- sicut ipso patri'bus suit.? suceewait m 

tOM,’ ait, ‘ dolinquimus, eius ordina- . regnum.^* 
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St .John Ciirysostoin to prove the impropriety of the, action of 
HiMehraiidi.n excomimmicating Henry IV. The ..passage cited 
from St Augustine affirms the divine origin of the temporal 
authority,, and the duty of obedience by Christian men even 
to an unbelieving emperor such as Julian. The passage attri- 
buted to St JohU' Chrysostom is the same as that quoted by 
Atto of Vercellij'.and sets out the principle that, -while no man 
can make himself king' but only. the people, when the king has 
once been elected and confirmed the people cannot depose 
.These, words are again substantially reproduced in the 
collection of Epistles, &c., of the Cardinals who v?ere in opposi- 
tion to Hildebrand and Urban 
Again, Sigebert of Gembioux, in a letter written in the name 
of the clergy of Li^ge about the year 1103 against Pope 
Paschal II., urges that even if the emperor were such a.s the 
papal party represented him to be, his subjects must submit, 
for it is their sins wliich merited such a ruler.*** 

The most complete statement, perhaps, of the doctrine of 
non-resistance, and of the conception that the king is respon- 
sible only to God for his conduct, wliich is to be found in the 
literature of this period, is contained in the treatise written by 
Gregory of Catino in the name of the monks of Farfa, prob- 
ably in the year 1111. He maintains very emphatically that 
the royal or imperial authority could not be condemned or 
overthrown by any man. The authority of the saints both of 
the Old and 3S^ew Testaments showed that rulers must be 
endured rather than condemned ; no one of the saints and 
prophets and other orthodox Christians had ever ventured to 
condemn or depose a king or emperor, even though he had 
been unjust or impious or heretical. That wisdom -which is 
Christ said, “ By Me kings reign,’’ and by Him therefore alone 
can they be condemned. Saul and David sinned, but neither 


1 M. a. H., * Libolli de Lite/ vo!. i. 
p. 491, 2; cf. p. 117. 

® Id, id., vol. ii. p. 422. 

® * Leodieemsium Epistola Advertms 
Paschalem Papam/ 9 : “ Nihil modo 
pro imperatore nostro dieimus. Sod 
hoc dicimiis, quod, etiamsi talis asset, 


tamen eum principari nobis pateremur ; 
qniav nt talis nobis principetnr, pec- 
cando meremur. Esto, concedimtis 
■ .vobis; inviti eiim talem esse, qualem 
dieitis. Nec talis a nobis repellendns 
esset annis contra ettm sumptis, sed 
precibus ad Eeum fnsis/’ 
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Samuel nor Hatlian ventured to condemn them. . Many Mugs 
and, emperors both before and after the coming of Christ were 
wicked and heretical, but none of the prophets, or apostles, or 
saints' condemned them or , attempted to take from them the 
obedience and dignity which was their due, but left' thIS' to 
God, and endured their persecutions for Christ’s sake ';, even 
Christ Himself, while He lived in the flesh, condemned no man. 
Gregory then relates a number of examples of the conduct'' 
of the Christian Fathers, as' illustrating , this principle, 'and it- 
is noteworthy that he points out quite correctly that Pope 
Gregory II. restrained the Italians when they wished to revolt 
against Leo the Iconoclast and to set up another emperor. 
Finally, summing up the whole matter, he urges that it is God 
only, the Almighty creator of Mngdoms and empires, who can 
grant them or take them away, and that he who resists the 
powers that have been ordained by God resists the ordinance 
of God.i 


^ Gregorii Catinensis, * Orthodoxa 
defensio imperialis.’ 7. “ Subiimiores 
vero potestates, id est regia vel Im- 
perialis magnitudo, a Deo aut permissa 
aut constitiita, aut a nullo contenma- 
ttir aut condemnetur sive destruatur. 
Sanctorum habemus auctoritates pluri- 
morum et in testamento veteri et in 
nova gratia evangelii, qui magis huius- 
modi suiuEerentes portarunt quam con- 
demnare presumpserunt. . . . Quod 
si ita habefcur, certissim© in omnitxm 
auctoritatibus sanctorum, prophetarum, 
apostolorum ac reliquorum ortbodoxo* 
rum, quorum nuUus potostatoxn regiam 
vei imperialem, licet iniquam, licet 
irapiam, licet hereticam condomnare vel 
deponore ausus est nec aliqiio modo 
presurnpsit ; . . . 

8. Veteris enim et novi actus bistori- 
as relegentes et bones principes inveni- 
mus ©t males, sod nunquain ropporimus 
conscripto iudicio ab aliquo sanctorum 
fuisse condempnatos, De ipsis enim 
sapientia, qu® Cbristus est, dicit : 

‘ Per me reges regnant.’ Per ipsurn 
ergo solum condoinnandi sunt, per 


quern solum regnare nosountur. Si quia 
vero id, quod soli Deo resorvandtim est, 
voluerit condemnare, nunquam evadit 
punitionem. Denique Saul peccavit et 
a Deo recessit et Deus ab eo, et tamen 
propheta Samuel non ilium condemnare 
a 8© ausus est. David quoque regem 
tribus pessirais criininibus delinqueu- 
tem proplieta Natan non condemnavit, 
sed magis penitentem recepit, . . • 
Itaque si omnes discuciantur historic 
vel leges, contra hoc notissimum dictum 
non invenies proposicionem. Nam 
multi regiim vel imperatorum et ante 
©t post advontum Ghristi pesaimi vel 
heretic! fuarunt, quos prophet® vei 
apostoli sanetiqu© patres et reliqui 
doctores ecclesise ad mortem non con- 
demnarunt neo debitum obsoquiurn vel 
decus ipsis proprium abstulerunfe, sed 
soli boo Deo reliquenmt et eorum 
nephandas malicias vel persecuciones 
ad tempus Christi amore substinu- 
orunt, quia eius omnimodis membra 
extiterunt. D© quo dicit apostolus 
Johannes : * Qui dicit s© in Christo 

maaero, sicut ipse ambulavit, debet 
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ambulare/ Christum ©nim, qui legem 
upn ,¥emt aolvere, sed adimpiere,. nemi- 
nem legimus '. condemnasse adhuc in 
carho vivens. , ' . . Gregorius eciam 
papa ' ' secuadus Romanos omnesque . 
Italicos Gonstantinopoli perger© 
stque Leoaem augustmn voleates in- . 
terficere ©t aliam imperatorem ©ligere 
compescuit, : .lusserat ©nlm idem im- 
perator aaoras imagines deponi et impie 
Doaoremari ©t prefatum pontificom sibi 
in hoc non obedientem crudeliter 
'occidi. . . 

10. Ha3c idcirco omnia prsenotavim- 
U8, ut Beam solummodo omnipotentem 
regnorum at imperii omniumque potes- 
tatum ordmatorem, concessorem trans- 
latoremque evidentissimia sanctorum 
catholicomm documentis ostonderomus. 
Ordinatas autem a Beo potestates qui 
condemnaro vel secundum apostoium ©is 
resistor© presumit, Beo eiusqu© ordi- 
nationi resistit, quia non est potestas 
nisi a Deo, et licet mala sit potestas, 
sicut iSaul vel sicut Nabuchodonosor ot 


multi alii ant© adventum. Domini in 
diebus prophetarum, ©t post adventum 
Domini temporibus apostolorum eorum- 
quo successomm ortbodoxorum fuerunt, 
nullus tamen ©am condemnar© vel ei 
vectigal vel censum siv© debitum hon- 
orem contemner© debet, maxime cum 
dominus Christus et magister nostor pro 
se tributum redder© est dignatus. Si 
enim ipse reddidit, qui pro nobis pauper 
extitit nihilque in hoc seculo possedit, 
quia demens, quis vecors, quis stultus 
Christo reiigiosior aut sublimior vel esse 
temptot sanctior ? Et quis prsepotens 
sin© gravi oitonsion© in Deum condem- 
naro potest ©um, quern Deus omnipo- 
tons, qui celestia simiil et terrona mode- 
rator, inextimabili providentia suffert ? 
Doniquo ipse solus ordinator et eibi 
tempore placito cuiuscunque potestatis 
interemptor ©st et translator, quia in 
manu eius sunt omnes fines terr® 
et ipse omnium fiatum viventiiim 
con tine fc.” 
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CHAPTER V. 

■ JUSTICE AND LAW. ■ 

We have so far endeavoured to make it clear that , the political 
theory of the eleventli and tweKth centuries held firmly to the 
principle of the divine origin and authority of government, and 
the conviction that its function was to maintain righteousness 
and justice. In the last cliapter we have seen that with some 
writers, and especially among those who were engaged in de- 
fending the imperial position in the great conflict with the 
papacy, the principle of the divine nature of government some- 
times passes into the conception that the authority of the ruler 
was in such a sense divine that it could never be resisted, 
whether it was used justly and wisely, or foolishly and un- 
righteously, and that the king was responsible for his actions 
to God only. 

This conception was not unimportant, and indeed in later 
times, and especially in the seventeenth century, assumed a 
considerable significance. But it was not the normal theory of 
the Middle Ages, and we must now consider aspects of the 
Xiolitical ideas and principles of those times which were both 
more completely developed in theory, and also much more 
closely related to the actual political and constitutional 
movements of these centuries. ' 

As we have already seen, there were two traditions which had 
come down from the Fathers— -the one, with which wg have just 
dealt, that the authority of the king was always sacred, whether 
it was used justly or unjustly, the other, that as the function of 
kingship lay in maintaining justice and righteousness, he was 
no true king who did not behave justly, who did not govern 
himself and his people under ; the terms of righteousness and 
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equity. In the first volume of this work it has been pointed 
out how fully this conception was' developedj and how firmly 
it, was held in the ninth century,^ and as we shall presently 
see it was equally firmly maintained in the eleventh and 
twelfth centuries. ■ 

There was a related principle which had governed men’s 
minds and controlled their actions in the earlier Middle AgeSj 
which has also been fully dealt with in the first volume, and 
that is the principle that the just order of the State is embodied 
in its law, that to govern justly is to govern according to the 
law.^ We have in the first part of this volume considered the 
high development of this conception in the feudal organisation 
of society, and in the principles of the feudal lawyers ; we have 
now to consider its place in the political circumstances and in 
the general political theory of this period. 

And finally, we have in the first volume considered the early 
stages of the conception of the authority of the ruler as repre- 
senting the authority of the community, and as being dependent 
upon the faithful discharge of the obligations which he had 
undertaken,® we must now consider the rapid development and 
the great importance of this principle in the Middle Ages. 

We have already pointed out that the writers of the period 
with which we are dealing are united in maintaining that the 
purpose and function of all authority is to maintain righteous- 
ness and justice, that the ambiguities of St Augustine had no 
effect upon them. We must now observe that this principle 
was constantly drawn out to the very important conclusion 
that where there was no justice there was no King, but only a 
Tyrant. This distinction between the King and the Tyrant was 
indeed one of the most important of the political conceptions of 
the Middle Ages. The distinction is the same in principle as 
that of Aristotle, but it was not from him that it was drawn, at 
least directly. Directly it came to them from St Isidore of 
Seville ^ and the writers of the ninth century, and it is probable 
that it is Cicero from whom St Isidore derived it. 

The most complete statement of the conception is to be found 


* Of vol. i. chap. 18. 

* Of. vol. i. chap. 19. 


* Cf. vol, i, chap, 20, 

* Of. vol. i. pp. I72Y3 j 221-28. 
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in tiie ‘ PoUcmticiis * of Jolm of Salisbiuy, • We' Bliali liave. to, 
. discuss Ms .political theory in detail preseiitiy, but .we. may 
begin by '.noticing .some words in wMcli he expresses ' this, 
principle.' This, he says, is the only or yh.e,siipre.iiie 'difference, 
between the tyrant and the prince, that the , prince 'governs the 
people according.to law and obeys the law himself,^ the tyrant 
iS', one who oppresses the people, ..by .violence, and is never 
satisfied iinles,s .he. m.ahes the law void and reduces the people 
to slavery.^ ■„ The,, essence of '-kingship .is respect for law and 
the' Just, rightS' and, .liberties of the people, without them a man 
m,ay have the, name, .but not- the ■ reality, .of authority. We 
can. tra'Ce the. 'Significance of this coneeption.. through the whole 
political literature, of the Middle Ages. 

We have seen its great importance in the ninth century, and 
even in the scanty literature of, political theory in the tenth 
and early, eleventh centuries „we find the essential principle 
firmly maintained. We have already referred to a passage in 
the "'Frseloqniornm,^* o,f Batherins of Verona which has this 
meaning,.' bnt it is worth, while to, look at it again. There are 
certain qualities without which a man may indeed have the 
name but mot ' the reality of ' kingship ; the king must be 
pradent, Jnst, brave, and self-restrained ; the man who pos- 
sesses these qualities, though he, were a peasant, may not im- 
properly be called a king — ^without them, even if a man held 
the' dominion of the whole world, he could not justly be called 
a king, for when a man governs ill he loses his authority.^ We 

^ John of Salisbury, * Policratieus,’ rogo, ipsa t© dum dolectat, iustruat. 
i¥. 1 : “ JBafc ergo timixni ©t priucipxs Sunt quaedam regalis ordiiiis insignia, 
hiBC differentia sola vel maxima, quod' quibus sine, otsi nomen utcumque, re 
hie iegi obtemperat, ©t ©ius arbitria-- . tsmen vera cert© non .potest, consistero 
populum regit, cuius s© credit mima* dignifcas tanta. His ergo utere, his ©xer* 
trum . ’ * cere, his exoi-nare . Esto prudons, j ustus 

* Id id., viiL 17 : “ Est ergo tiran- ■ fortis et temperattis, . . , Haj cpiatuor 
aus^ ut ©um pMlosophi dopinxerunt, regales propiie noacuntur ©s«o virtutos, 
qui violenta domination© populum pre* ut oum his quilibet etiam mstieus, rex 
mit, sicut qui legibus regit princepa non incongruo dici ; sine his, nee ipse 
est, . . . Princeps pugnat pro legibus universara monarchlam obtinens 

et popuH libertst© ; tirannus nil actum mundi, quamquam abusive, mx valeat 
putat nisi leges ©vacuet et populum iuste vocari j male enim imperando, ut 
devooet in servitutem.*’ ait qui supra, summum imperium 

® Katherius of Verona, *I?^»loqui- amittitur.** 
omm»* iii. 1. « “ ‘ Rex ©s * t Bignitas, 
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may j)iit Reside tills a phrase from the “ Proverbs ’’ attributed 
to that WippOjirom whose life of Conrad the Salic we have, 
already quoted. The king, . he says, must learn and hearken 
to the law,' for to keep the law is to reign.^ ■ 

We have begun by citing these phrases, not because they are 
in themselves specially important, but only in order' that we 
may be clear that these principles were not merely thrown out 
in: the, great conflicts of the eleventh and twelfth centuries, but 
that they represent the normal convictions of medieval .society, 
which were continiions with those of the ninth century. It is 
true that these great conflicts forced men to consider over again 
their principles, and to deternaine what practical action they 
were prepared to take in order to enforce them ; the political 
development of European civilisation from the middle of the 
tenth century to the end of the thirteenth was indeed almost 
incredibly rapid, and it would be absurd to imagine that the 
ideas or principles embodied in these constitutional develop- 
ments were not themselves greatly modified, or enlarged, in the 
process ; but at least, as we understand it, the movement of 
ideas was continuous and organic. 

The principle that unless the long is just and rules according 
to law he is no true king is the first principle of the mediaeval 
theory of government, and was firmly held even before the 
great political agitations of the eleventh and twelfth centuries 
compelled men to think out the real natui’e of their political 
convictions. Wliile, however, this is true, it is also true that 
these great disturbances had in a very high degree the effect 
of stimulating political reflection, and it is no doubt to this that 
we owe it that, after the comparative silence of the tenth 
century, we suddenly find ourselves, in the latter part of the 
eleventh century, and in the twelfth, in face of a great pro- 
duction of political pami>hlets and treatises. 

It is not our part here to trace the political and constitutional 
movements of the several European countries, but the history 

^ Wippo, " Proverbia * — 

“ Decet regem diseere legem^ 

Aiidiat rex, quod praecipit lex. 

Legem eervar©, hoc est rejmat'e.”' 
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of political ideas would be miintelligibie if we were aot to bear 
iri mind .soinetliing of the general nature of these moTements. 
We must not make the mistake of imagming that the interests 
and, energies of the European people were, concentrated upon 
the struggle between the Papacy and the Empire, or the related , 
conflicts of Ohui'ch and State in the various Emupean countries. 
Fo doubt these were not only of high importance in tiieinselves, 
but they had a great influence in stimulating political, thought. 
And yet it may be doubted whether they had, taken by 'them- 
selves, any serious effect on the constitutional development of 
European civilisation. We hope in the next volume to ex-' 
amine the <|™stions related- to these conflicts in detail, and to. 
consider the nature of the oppositions or difficulties which la} 
behind them. But the political or constitutional developmenl 
of Europe was not caused by them, or dependent upon them. 
All this is familiar to the students of the constitutional history 
of the European countries, but it is sometimes forgotten by 
those who are not well acquainted with this. 

The history of the political theory of the Middle Ages was 
organically and continually related to the development of the 
political civilisation of Europe ; no doubt, as we have constantly 
endeavom’ed to show, it derives its terms, and much of its sub- 
stantial tradition from the past, but it was shaped and moulded 
in the actual movement of these times. 

It was with the political agitations and revolts of Germany 
in the latter part of the eleventh century that active political 
speculation and controversy began. We cannot here deal with 
the real nature of the circumstances which lay beliind the 
great revolt of the Saxons and Thuringians against Henry IV. 
It is enough for our j)urpose to observe that it raised at once 
the fundamental questions as to the nature and conditions of 
political authority. We have cited the words of Batlierius and 
Wippo as illustrating the commonplaces of literature before 
the great movements of the eleventh century ; with the out- 
break of the Saxon revolt against Henry IV. in 1073 these 
commonplaces assumed another aspect, and became the foimdu- 
tions of a rapidly developing political theory. 

VOL. m. 


I 
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■ We have, already referred to the terms of the demands 
which Lambert of Hersfeld- attributes to the Saxons and Thim- 
ingians in the revolt of, 1073, but we- must now consider- these a 
little more, closely. They demand that he should do justice to 
the Saxon, princes whose properties he had confiscated witliont 
legal process, and that he should do this in accordance with the 
judgment of the princes, thathe should put away from his court 
the lowborn, persons by whose counsels he had administered the 
state, and should entrust the care of the great affairs of the 
kingdom to the princes to whom this belonged, that he should 
dismiss his concubines and restore the queen to her proper 
position, and that he should do justice to those who asked for 
it. If he would do these things they would with ready minds 
obey him, under those terms which became free men born in a 
free empire, but if lie would not amend his ways, they as 
Christian men would not associate with one who was guilty of 
the worst crimes. They had indeed sworn obedience to him, 
but only as to a king who would uphold the Church of God, 
and would rule justly and lawfully according to ancestral 
custom, and would maintain the rank and dignity, and hold 
inviolate the laws proper to every man. If he violated these 
things they would not hold themselves bound by their oath, but 
would wage a just war against him as a barbarian enemy, and 
an oppressor of the Christian name, and would fight till their 
last breath for the Church of God, for the Christian faith, and 
for their own liberty.^ 


1 Cf.pp. 112, 113. 

* Lambert of i iorsf eld, * A nnales,* a . i> . 
1073 {p. 19(5): “ Ut prindpibiis Saxoniae 
quifoiis sin© legitima discuesione bona 
sua ademerat, secundum principum 
suorum imiedictionem satisfacorot . . . 
ut vilissimos homines, quorum consilio 
seque remque publicam i^raecipiter de- 
dissot, de palatio eiceret, et regni 
negocia regni principibus, quibus ea 
competerent, curanda atqu© adminis- 
trada permitteret ; ut abdicate greg© 
concubinarum, quibus contra soita 
oanonum attrito frontis mbore in* 
cubabtit, reginam, quam sibi secundum 


ecclesiasticas traditiones thori sociain 
rognique consortem delegisset, coniiig- 
ali loco haberet et diligerot ,* ut cetera 
dagitiorum probra, quibus dignitatem 
regiam adoiescens infamaverat, nunc 
saltern maturato sensu et letate ab* 
diearet. Postremo per Deum rogant, 
ut iusta postulantibus sponte annueret, 
noo sibi magni cuiusquam et inusitati 
facinoris necessitatem impeneret. Si 
ita faeerot, se promptissimo animo ©I 
sicut actonus servituros, eo tamen 
modo, qiio ingenues homines atque in 
libero iraperio natos regi servir© opor* 
teret ; sin autern, christianos s© ess©. 
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, As we have just said, we are not here concerned with the 
real nature of .the .revolt of the Saxons a.nd its nlti.mate causes 
and character j. it is not difficult to recognise even. .in ', this 
passage soiiietliing of the complexity of the situatioBj.and .we 
cannot feel any confidence that these particular priiioipleB were 
ui’ged by the leaders of the revolt against Henry IV. i.ii these 
terms. We must indeed take them rather as representing the 
ideas and theories and, probably,. the literary reminiscences of 
Lambert. But they are not the less' significant on that aceoiint. 
The passage . contains some constitutional conceptions "with: 
which we shall deal Liter,, but in the meanwhile we can fix our 
attention on the sharp and definite character of the distinction 
between the king to whom men swear allegiance, and the unjust 
ruler who sets at nauglit the law and liglits of his subjects, and 
to whom therefore men are under no obligations. It is the 
history of this conception which we must trace farther. 

We may put alongside of this passage from Lambert the 
terms of a speech which Bruno, the author of the ‘ Be Bello 
Saxonico,’ puts into the mouth of Otto, who had been Duke of 
Bavaria. It is represented as addressed to the Saxons at 
Hormeslovo '' in 1073. He exhorts them to rise against Henry, 
and urges upon them that the castles which Henry was building 
were intended to destroy their liberty, and in hery terms he asks 
whether, when even slaves would not endure the injustice of 
their masters, they who were born in liberty were prepared to 
endure slavery. Perhai)S, he says, as Christian men they feared 
to violate their oath of allegiance to the king ; yes ! but they 
were made to one who was indeed a king. While Henry was a 
king, and did those things which were proper to a king, he had 
kept the faith which he had sworn to him whole and undefiled, 
but when he ceased to be a king he was no longer such that he 


neo vello homiiiis, qui fidem christi- 
anam capitalibus flagitiis prodidisset, 
commimione maculari. . . . Sacramonto 
80 ei fidem dixisse, sed si ad »?difica- 
tionem, non ad destructionem ecclesise 
Dei, rex esse vellet, si juste, si legitime, 
si more maiorum rebus moderaretur, si 
suum cuique ordinem, suam digxntatem, 
suas leges tutas inviolatasque manere 


..pate.re.tur. Sin ista prior ipse temer. 
asset, so iam sacramcnti huius religione 
non teneri, sed qxiasi cum barbaro 
Jioste at christiani nominis opprossore 
iustum deinceps bellem gestures, et 
quoad ultima vitalis caloris scintilla 
auperesset, pro ©cclesia Dei, pro fide 
•Christiana, pro lihertate ctiam sua 
diinicaturos.”' 
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should, keep faith to him. He had taken up arms, and adjured 
them to take up arms, not against the king, but against the 
unjust assailant of his liberty, not against his country, but for 
his country, and for that liberty which no good man would 
consent to lose except with his life.^ 

Lambert of Hersfeld sets out the same principle, but in more 
technical terms. He represents Otto as urging at another 
time that herein lay the difference between the king and the 
tyrant, that the tyrant compels the obedience of unwilling- 
sub jects by violence and cruelty, while the king governs his 
subjects by laws and ancestrah custom.^ 

Berthold of Constance in his Annals for the year 1077 re- 
lates, as we have already mentioned,® how on Henry’s return to 
Germany after his absolution by Hildebrand at Oanossa, many 
of the clergy maintained that no one could judge or condemn a 
king however -wicked and criminal. Berthold himself holds 
that this opinion is absurd, and cites, though -without mention- 
ing his source, St Isidore of Se-viUe’s phrases, that the king 
holds his title while he does right, if he acts wrongfully he loses 
it ; and maintains that those who do -wickedly and unjustly are 
really tyrants, and are only improperly called kings.* The 


^ Bnmo, ‘ De Bello Saxonico,* 25 : 

Servi sere parati ini-usta imperia 
dominomm non perferimt, et vos in 
iibertate nati, ©quo animo servitutem 
toierabitis ? E*ortasse quia Christiaui 
©stis, sacramenta regi facta violar© 
tiinetis. Op time, sed regi* Dum 
mihi rex ©rat, ct ea quie sunt regis 
faciebat, fidclitatem quam ei iuravi, 
integram et impollutam servavi, post- 
quam vero rex esse dosivit, ciii fidem 
servare doberem, non fuit. Itaque 
non contra regom, sed contra iniustum 
mese iitertatis ereptorem ; non contra 
patriam, sed pro patria et pro Iibertate 
mea, quam nemo bonus, nisi cum anima 
simui amittit, arina capio, et ut vos ea 
mecum capiatis expostulo.” 

* Lambert of Hersfeld, ‘ Annales,* 
A.n, 1076 (p. 249): ‘*Hanc regis ao 
tirarmi esse distantiam, quod hie vi 
atque emdeiitate obodientiam extor- 
queat ab invitis, iiie legibus ac more 


maiorum rnoderetur subiectis prsecipi- 
atque facienda.’* 

3 Seep. 119. 

* Berthold of Conatanco, * Annales,’ 
1077 A.D. (p. 297) : “ Recte igitur 

faciendo nomen regis tenetur, alioquin 
amittitur, imdo est hoc vetus elogium : 
‘ Rex eris, si recto facis ; si non faeis 
non eris.* ... Si autem nec iu.ste 
iudicent, nec pie condoscendant, neque 
regulam officii sui vei sola saltern 
nominationis imagine minimum quid 
attingant, set potius ultra modum ot 
insanias othnicorum superlativas, vitse 
facinorosje et luxurioste libertatom 
nefandissimi omnifariam et portentu- 
osi exerceant, crudeiissima dominaudi 
maiostate populum supprimant, et 
miserrime stipprossum devorent, et ad 
interneciem usque consumant, cur non 
magis proprio tyranni in huiusmodi 
fortissimi, quam abusive ©t absque rei 
veritat© roges sint nuncupandi.” 



CHAP. Vj 


JUSTICE ANB LAW. 


133 


same phrases' are again quoted by Hugh, Abbot of Flavlgn;yj 
in defending the. deposition of Henry 
Herrandj: Bishop of Halberstadtj; writing in the name 0,1 Louis 
the Count, of Thuringia about 1094 or 1095, expresses the' same 
conceptions, but in .a more developed form,, in his .answer, to a 
letter of Waltram the Bishop of Haumbiirg. Waltram had 
urged the authority of the words of St Paul : “ Let every, so, nl, 
be subject to the higher powers,, for there is .no power but .of 
God.’®' Herrand replies that Waltram wa.s misinterpreting St 
Fanl, for if every authority was from God how could the prophet , 
(Hosea viii. 4) have spoken of princes who reigned, hut not as 
of God. They were^ willing to obey an ordered power, but how 
could such a government as that of Henry lY. be called an 
order at all ; it is not order to confound right and wrong. 
Again, in a later passage, answering Waltram ®s contention that' 
concord was usefnl to the kingdom, Herrand replies that it 
was absui’d to speak thns of a society which could not be called 
a kingdom, for a kingdom is sometbing rightful ; could that 
be called a kingdom where innocence was oppressed, where 
there was no i>lace for reason, for judgment, or for counsel, 
where every desire was reckoned to be lawful ? Such a king- 
dom should rather be called a congregation of the wicked, a 
council of vanity, the dregs of iniquity ; in such a kingdom 
concord is unprofitable. Among good men indeed concord 
is praiseworthy, but among evil men it is blameworthy ; what 
man in his right mind would speak with approval of a concord 
of robbers, of thieves, of unclean persons f ^ 

^ Hugo, Abbas Flaviriiacensis, quid est, quod do qiiilmBdam dicit 
Cliromcon, ii. fol. 111. Bomsmjs per propbotam : ‘ Xpei r©g« 

Horrandus, * Epistola ’ ; Ad sub- uaverunt, ©t non ex mo, principes ©xti- 
iectioiiem domini Honrici ; quern iia- terut, ©t non cognovi,’ . . . Prawidons 
poratorcra dicun fc, nos in vitas, et m porSpiritumsanctumapostolustotui- 
quanUim intclligcr© datur, ut per omnia quo similes heroticos in ©cclesia emer" 
sttfoditi simus, quasi apostolico argu- sums, qui * bonum malum, malum 
mento necessitatem impoiiis, dicens : bonum’ dicerent, qui Henobras lucom 
‘ Ommsanimapotestatibussuperioribus ©t iueem tenebras ’ ponerent, qui do 
subdita sit ; non est onim potestas nisi sontentiis veritatis occcusionem indu- 
a Beo. Qui ergo potestati resisfcit, Dei: ■ , condi ©rroris captaront, cum pr®misis- 
ordinationi resistit.’ Quam apoatoli set : * Non est potestaa nisi a Deo ’ ut 
sonteatiam t© malo intelligere, peius; : oonieoturam reprobi intelleotus ampu- 
interprotari dicimus. Si eaim omnis ' taret s *Qu«©aut©m8unt,*in.qwit/aI>eo 
potestas a Deo ©st, ut tu infcelHgis, . ' ordinata sunt.’ Da igifeur potestatem 



134 POLITICAL THEOEY: llTH & 12TH CENTURIES. [PART n. 

The distinction between the true king and the tyrant, 
between just and legal authority, which was the characteristic 
of the true commonwealth, and mere violence and unjust 
power, was indeed firmly fixed in the minds of all mediseval 
thinkers, and we find it clearly set out even in the wiitings of 
those who were the strongest upholders of the imperial or royal 
authority. We have already had occasion to discuss the 
opinions of Hugh of Fleury as represented in his treatise on the 
royal and sacerdotal powers, addi-essed to Henry I. of England. 
We have seen how stoutly he maintains, against the apparent 
meaning of certain phrases of Hildebrand, that the authority of 
the king is from God, and that he even repeats those phrases, 
which had been used by Ambrosiaster and Cathulfus, in which 
the king is described as bearing the image of God, while the 
bishop bears that of Christ.^ And while, as we have seen, he 
holds very clearly that the function of the king is to noaintain 
justice and equity, he also urges that the honour due to those 
in authority must not be measured by their personal qualities, 
but by the place which they hold, and that therefore even 
heathen rulers must receive the honour due to their position.* 


ordinatam et non resistimus, immo 
dabimus ilico manus. Miror antem, si 
in to vel gutta sanguinis est, quod non 
erubescis dominum Henricurn regom 
dicore vel ordinem habere. An ordo 
tibi videtur ius dare sceleri, fas ne- 
fasque» divina et humana confundere. 


Quomodo autem conoordiam utilem 
assoris regno, quod nullum est ? Reg- 
num quippe quasi rectum dicitur. 
An regnum recto dicitur, ubi omnis 
innocentia laborat, ubi noque rationi, 
neque iudicio, neque consilio locus est ; 
sed quidquid libitum id licitura putatur? 
Tale regnum ecclesiam malignantium, 
concilium vanitatis, denique totius ini- 
quitatis sentinam rectius appollavoris. 
Tali regno nos concordiam inutiiem 
dicimus. Sicut enim inter bonos 
laudabilis, ita inter malos repre- 
hensibilis concordia est. Quis enim 
concordiam latronum, quis furum, quis 


immundorum, nisi mente captua, ap- 
probat ? 

^ See pp. 98, 111. 

* Hugh of Fieury, ‘Tractatus d© regia 
potestate et sacerdotali dignitate,’ i. 4 ; 
“ Honorandi etiam sunt omnes, qui in 
potestate sunt positi, ab his quibus 
pra^sunt, etsi non propter se, vel prop- 
ter ordinem et gradum, quern a Deo 
acceperunt. Sic enim iubet apostolus 
dicene. ‘ Omnibus,’ inquit, ‘ potes- 
tatibus sublimioribus subditi estcjte. 
Non est enim potestas nisi a Deo. 
Quae enim sunt, a Deo ordinate sunt.’ 
Ipse nempe, sicut iam superius osten- 
sum est, per pravas malorum homimim 
voluntatos explere nonnumquam con- 
suevit suam sequam ac iustissimam 
voluntatem, sicut per Judeos rnalivoios, 
bona voluntate Patris, Christus pro 
nobis occisus est. Quod scientes atque 
credentes, ot prsaceptum apostoli pariter 
observantos, etiam gentiles in potestate 
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And yet lie also warns kings and princes and tyrants that those 
who refuse to keep the commandments of God are wont to lose 
their power and authority, and that it frec|iieritly happens that 
the people revolt against such a Mng.^ ' 

The author of the controversial pamphlets which have been 
published as the ‘ Tractatus Bboracenses ' ' sets the temporal 
power higher perhaps than any other writer of the Middle Ages, 
and in a' strange phrase which has some resemblance ,to thatnl 
Hugh of Fleury he speaks of the priest as ■ representing the 
human nature of Christ, while the king' represents :tlie divine 
nature,^ But even he recognises^ that there have been kings 
who were no true kings but only tyrants.^ He does not indeed 
say that they are to be resiKsted, but he is aware of the distinc- 
tion between the true and false king. In another' passage ha 
makes the distinction very clear between the authority wliich 
is always good, and the person of the ruler who may be eviL 
Our Lord had bidden men give to C®sar that which was 
Caesar’s. He did not say, render to Tiberius that which is 

positos honoramus, et mala quam nobis domum panlatim sibi subigere at ad 
iiigerunt oequammiter tolerarans, ne suos usus exquisitis artibiis retorquere. 
Deo imuriam facere videamur, qui Itaqa© pari inodo regi Deo contrario 
iilos ordinis titulo super homines ex- populus sibi subieetus multocies incipit 
tulit atque sublimav it, licet illi iudigni adversus oum insurgere et variis ac 
sint ordin© quo fruuntur. multiplicibus insidiis ilium appetere et 

^ Id. id., i. 9: “ Porro ipsi reges et muitis adversitatibus fatigare,” 
principes atque tyranni, dum Deo * Tractatus Eboracenses,’ iv. (M. G. 
subesse et eius prsecopta custodire H., * Libelli de Lite,* vol. iii. p. 666) ; 
renuimt* dominationis susa vim et ** Sacerdos quippe aliam prspfigurabat 
potestatom plemmque solent amittere, in Christo naturam, id est hominis, rex 
sicut primus homo dominationis suav aliam, id est Dei. llle superiorem qua 
vigorern ct dignitatis prserogativnm post equalis ©st Deo patri, iste inferiorem 
soam transgressionem cognoscitur ami- qua minor est patre.** 
sisso. Postquam nempe divino noluit * Id, id. id. : Similiter efc d© ceteris 
esse subiectus imperio, ipsa etiarn regibus sentiendurn est, qui in spiritu 
eorporis sui membra sibi rebellare et Doi venerunt et virtute, non de iilis 
ignitaa aeuieos carnalis concupiseenti^ qui regnavorunt et non ex Deo, quoniam 
statim contra suam voluntacem in sua non reges, sod tiranni fuonint et in 
earn© sevir© personsit. Pisces quoqu© spiritu mnligno et contraria %drtute 
mans et volucres cadi ©t bestii© agri, venerunt. Quorum imus fuit Oziais 
quas illi ant© comissum facinus quasi qui, quoniam per superbiam usurps • 
privata animalia sxibiacebant, iugum vit sacerdotium, lepra percussxis est, 
dominationis eius a so ceperunt abigere, quoniam non erat Ohristus Domini, 
et iam ©i ampliua soHto servire nolebant. no© cum Domino unus ©rat spiritus, 
Qme tamen omnia vi rationis sua' caapit sed agebatur spiritu huius muodi.” 
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Tiberius’ ; render to tbe authority, not to the person, the person 
may be evil, the authority is just, Tiberius may be mcked, but 
CiEsar is good. Bender, therefore, not to the evil person, to the 
■wicked Tiberius, but to the just authority, to the good Csesar, 
that which is his.^ 

If these are the judgments, even of those who defended the 
temporal authority against what they conceived to be the un- 
reasonable claims of the spiritual power, we need not be sur- 
prised that the supporters of the political or ecclesiastical oppo- 
sition pressed them still more emphatically. We shall have 
occasion presently to deal with the position of Manegold in 
detail, but in the meanwhile we may observe how sharply he 
draws the distinction between kingship and tyranny, and how 
emphatically he states the conclusion that the ruler who governs 
tyrannically has no claim whatever upon the obedience of his 
people. The people, he says, did not exalt the ruler over 
themselves in order that he should have freedom to tyrannise 
over them, but in order that he should defend them from the 
tyranny of others. It is therefore clear that when he who was 
elected to restrain the wicked and to defend the good, actually 
becomes e-vil, oppresses the good, and is guilty of that tyranny 
which it was his duty to repel, he justly falls from the dignity 
which was granted to him, and that the people are free from 
their subjection to him, inasmuch as he has violated that 
agreement in virtue of which he was appointed.® 


As we have already said, the conception of the fundamental 
difference between the king and the tyrant is developed more 


^ ‘ Traciattis Eboracenses/ iv. (M. Q. 
H., *Libelli de lit©/ vol, iii. p. 671): 

Reddite, inquit, qua^ sunt cesaris 
cesari, non qiias sunt Tyb©rii Tyberio. 
Reddite potostati, non p&vsone. Per- 
sona enim nequam, sed iusta potestas. 
iniquus Tyberius, sed bonus cesar. 
Eeddite ergo non persona .1 nequam, 
non iniquo Tyberio, sod iuste potostati 
«t bono cesari quo siia sunt.** 

- Manegoid, ‘Ad (vebehardum,* xxx. : 
Necesse est ergo, qui omnium curana 
gerore, omnes debefc gubemare, roaiora. 
gratia virfcutum super eeteroa debeat 


splendore, traditam sibi potestatem 
summo equitatis libramine student 
administrare. Nequo enim pop ulus 
ideo eum super so exaltat, ut liberam 
in sa ©xercendse tyrannidis facultatem 
concedat, sed ut a tyrannide ceterorum 
et improbitate defendat. Atque, cum 
ilia, qui pro eooreendis praviw, probis 
defandendis eligitur, pravitatem in sa 
fovare, bonos conterare, tyrannidem, 
quam debuit propulsare, in subiactos 
oeparit ipse erudelis«im© exorcera, nonne 
alarum est, merito ilium a ooncessa 
dignitata cadere, populum ab ©ius 
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clearly and completely by J obn of Salisbury tban by any <>tli€)r: 
writer of these centuries. We haTe from time to time cited 
various passages from Ms ‘ Policraticns/ but liis position in the 
history of political theory is so important and so representative 
that we must consider it briefly as a whole. 

We have already cited some of the phrases in wMch. he 
draws out the distinction .■between the Icing a.iid' the tyrant,; 
we must look at these, more, closely. TMs^, he .says, is the only 
or the greatest difference between the,, prince and the tyrant, 
that the prince obeys the law, .and governs the people, whose 
servant,; he reckons himself to be, according to the law; he 
claims, in the name of the law, the first place m carrying ont 
the public offices, and in submitting to the burdens of the 
commonwealth ; he is superior to other men in this, that while 
others have their particular obligations, he is bound to bear all 
the burdens of the State. The prince is endued with the 
authority of all, in order that he may the better minister to 
the needs of all. The will of the prince is never contrary 
to justice. The prince is the public authority, and an image on 
earth of the divine majesty, and his authority is derived from 
God. The passage concludes with those famous phrases of the 
Code in which it is said that the authority of the prince 
depends upon the law, and that it is a thing greater than 
empire to submit the princely authority to the laws.^ 

domimo et subiectione liberum existere, singuli teneantur ad singula, principi 
cum pactum, pro quo constitutus ©st, onera imminent universa. Uridomerito 

constet ilium prius irrupias© ? ... in ©um omnium subditorum potestas 

XJt ©nim imperatoribus et regibus ad confertur, ut in utilitat-o singulonim et 
tuenda regni gubernacula fides et omnium ©rquirenda et facienda sibi ipse 
reverentia est adhibenda, sic eerie, sic suiBciat, et humanic roi publicjo status 
firma ration©, si tyrannidem exoroere optimo disponatur, <lum sunt alter 
eruperint, absque omni fidei lesione vel alterius membra. In quo quidem opti* 
pietatis iactura nulla fidelitas est vel mtim vivendi ducom natumrn sequimur, 
reverentia impendenda.*’ qnm maerocosmi 8ui, id est, mundi 

^ John of Salisbury, ‘ Policraticus,’ minoris, hominis scilicet, mmm univer- 
iv. 1 : Est ergo tiranni et prineipis sos in capite coiloeavit, et ei sic universa 
hajc differentia sola vol maxima, quod membra subiecit, ut omnia rcM.de move- 
hie iogi obtemperat, et eius arbitrio antur, dum sani capitis sequuntur arbi* 
populum regit cuius se credit minis* trimn. Tot ergo et tautis privilegiis 
trum, et in rei publican muneribus apex principalis extoliitur et splendes- 
©xercendis ©t onerifous subeundis legis cit, quot et quanta sibi ipse neoessaria 
beneficio sibi primum vendicat locum, oredidit. Rect© quidam, quia poptilo 
in eoque pra?,fertur ceteris, quod, cum nichii utilius ©st quam ut prineipis 
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For tlie definition of tfie tyrant we must turn to a later pas- 
sage, wliere we find it said that tlie pliilosopliers liave described 
biiB as one, who oppresses the people by violent domination, 
while ..the prince is one who rules by the laws. The prince 
strives, for the maintenance of the law and the liberty of the 
people ; the tyrant is never satisfied until he lias made void 
the laws and has reduced the people to slavery. The prince is 
the image of God, and is to be loved and cherished ; while the 
tyrant is the^ image of wickedness, and often it is meet that he 
should be slain. The origin of tyranny is iniquity, and it Is 
this poison of unrighteousness and injustice which is the source 
of all the troubles and conflicts of the world.^ 

It is specially important to observe that to John of Salisbury 
the essence of the distinction between the tyrant and the prince 
lies in his relation to law. In other places he enforces the 
principle in very interesting phrases. There are some, he says, 
who whisper or even publicly proclaim that the prince is not 
subject to the law, and that whatever pleases him has the force 
of law ; that is, not merely that which he, as legislator, has 
established as law in accordance with equity, but whatever he 
may chance to will. The truth is, that when they thus with- 


necessitas expleatur ; quippe cum neo 
voluntas eius iustitiae inveniatur 
adversa. Est ergo, ut eum plerique 
difSiniuiit, princeps potestas publica et 
in terns queedam divinas maiestatis 
imago. . . . Omnjs etenim potestas a 
Domino Deo est, et cum illo fuit semper, 
et est ante evum. . . . Digna siquidem 
vox est, ut ait Imperator, maiestate 
regiiantis so iegibus alligatum prin- 
cipem profiteri. Quia de iuris auc- 
toritate principis peadet auctoritas ; et 
revera mains imperio est, summittero 
iegibus prineipatura (Cod. i. 14. 4) ; ut 
nichil sibi princeps licere opinetur, 
quod a iustitiaj joquitate discordet.*’ 

^ John of Salisbury, ‘ Policraticus,’ 
viii. 17: “Est ergo tiranaus, ut 
eum philosophi depinxerunt, qui vio- 
ienta domination© populum premit, 
aicut qui Iegibus regit princeps eat. 
• . . Princeps pugnafc pro iegibus et 


poj)uii iibertate ; tirannus nil actum 
putat nisi leges evaciiet et populum 
devocet in servitutem. Imago quaedam 
divinitatis est princeps, ©t tirannus est 
adversaria^ fortitudinis et Luciferian® 
pravitatis imago, siquidem ilium imi- 
tator qui affectavit sedem ponere ad 
aqudonem ©t aimilis esse altissimo, 
bonitate tamen deducta. . . . Imago 
deitatis, princeps amandus, venerandus 
est et colendus; tirannus, pravitatis 
imago, plerumqu© ©tiam occidendus, 
Origo tiranni iniquitas est ©t d© radic© 
toxicata mala et pestifera germinat et 
pullulat arbor socuri qualibet succi* 
denda. Nisi enim iniquitas et inius- 
titia caritatis exterminatrix tirannidem 
procurasset, pax secura et quies per- 
petua in ovum populos possedisset, 
nemoqu© cogitaret <ie finibus pro- 
ducendis.” 
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draw the king from the bonds of the law they make him' an 
outlaw. John does not indeed desire to destroy the dispensing 
power of the ruler, but' he refuses to submit the permanent 
commands or prohibitions of the law to his caprice.^ We may 
compare with these words those of another passage in which he 
urges that all men are bound by the law ; the prince, is said to 
be free from the law, not because he may do unjust things, but 
because his character should be such that he f ollows equity and 
serves the commonwealth, not from fear of punishment, but for 
love of Justice, and that he always prefers the convenience of 
others to his own personal desires. It is indeed meaningless to 
speak of the prince's desires in respect to public matters, for 
he may not desire anything but what law and equity and the 
common good require ; his will has indeed in these matters the 
force of law, but only because it in no way departs from equity. 
The prince is the servant of the public good and the slave of 
equity, and bears the public person, because he punishes all 
injuries and crimes with equity. ^ 

^ Id. id., iv. 7 : “ Procedant nunc Integra conservetur.’* 
dealbatores j3otentum, susurrent aut, * Id.id.,iv. 2 : “ Omnes itaquo neces- 
si hoc parum est, publice prseconentur sitate legis servandse tenentnr adstricti, 
principem non esse legi subiectum, et nisi forte aliquis sit cui iniquitatis 
qnod ei placet, non modo in iure licentia videatur indxilta. Princeps 
secundum formam asquitatis condendo, tamen legis nexibus dicitur absolutus, 
sad qualitercumque, legis habere vig. non quia ei iniqua liceant, sed quia is 
orem. Regem quern legis nexibus sub- esse debet, qui non timore penae sed 
trahunt, si volunt et audent, exlegem amore iustitiae cequitatem colat, rei 
faciant, ego, non modo his renitentibus publiese procured utiiitatem, et in 
sed mundo reclaroante, ipsos hac lege omnibus aiiorum conimoda privatse 
teneri confirm©. In quo enim, inquit, prseferat voluntati. Sed quis in negotiis 
qui neo fallit neo fallitur, iudicio publicis loquetur de principis voiuntate, 
iudicaveritis, iudieabimini. Et certe cum in eis nil sibi \^elle liceat, nisi 
iudicium gravissimum in his qui quod lex aut iequitas persudet aut 

prsesunt fiet, eo quod mensura bona ratio communis utilitatis inducit ? Eius 

conferta coagitata et supereffluens re- namqu© voluntas in his vim debet 
fundetur in sinus eorum. Neo tamen habere iudicii ; ©t rectissim© quod ei 
dispensationem legis subfcraho manibus placet in talibus legis habet vigorem, 
potestatum, sed porpetuam prsecep- eo quod ab aequitatis mente eius 

tionem aut prohibitidnem imbentia sententia non discordet. D© %’'ultu 

Hbito eorum nequaquam arbitror sub- tuo, inquit, iudicium meum prodeat, 
ponenda. In his itaque dumtaxat quse oculi tui videant sequitatem ; iudox 
mobiiia sunt, dispensatio verborum ad- etenim incorruptus ost cuius sententia 
mittitur ; ita tamen ut compensation© ex contemplation© assidua imago est 
honestatis aut utilitatis mens legis scquitatis* Pubhcaj ergo utilitatis 
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It is important to observe, in considering these passages, how 
mneli John , of Salisbury is affected by the reidved study of the 
Eomaii law his reference to Yacarius, .and the progress of the 
infliienee of the Eoman Jurisprudence in England, in spite of the 
attempts to restrain it, is well known ; ^ and the effects of hi,s 
own study are very clearly illustrated in the passages we have 
Just ■ discussed. He is evidently gravely concerned to find a Just 
■meaning for such' phrases, as that the prince is “ legibus solu- 
tus,'’ or/'' quod prinoipi placuit iegis habet vigorem,” for evi- 
flently they , had, by some, been used to defend the conception 
that the prince was not subject to the law, and that even his 
capricious desires might override the law. Such conceptions 
seem to him monstrous and impossible. The will of the prince 
which is to have the force of law can only be that which is in 
accordance with equity and law. He is only free in relation 
to law in the sense that his true character is that of a man 
who freely obeys the law of equity. It is specially interesting 
to notice his phrase about the result of withdrawing the prince 
from the authority of the law, that the true result of this is 
to make him an outlaw — that is, a person to whom all legal 
obligations cease. 

To appreciate the significance of these principles of John of 
Salisbury completely, we must bear in mind not only the 
traditions which we have considered in this chapter, but also the 
whole tradition of the feudal lawyers, culminating in the dog- 
matic affirmation of Bracton that the king is under the law.^ 
It is evident that John approaches the discussion of these 
questions formally through the medium of the Eoman law and 
other literary traditions, but that his actual Judgment corre- 
sponds with and expresses the effects of the political traditions 
and the practical circumstances and necessities of his own time. 

The legitimate prince or ruler is thus distinguished, in John 
of Salisbury's mind, by this, that he governs according to law. 

minister efc sequitatis servus est prinv ptmiL” 

ceps, et in eo personam publicam gerit, * Uohn of Salisbury, * Policratious,,’ 
quod omnium iniurias ot dampna sed viii. 22. 
et cacimina omnia asquitato media ® Cf. p. 67, 
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Wliat is then the law to which he is snbjecty and which it, is hi® 
function to, administer f It does not represent the arbitrary 
will of the ruler, nor even of the community* John finds ex- 
pression for Ms principles in terms derived partly from the con- 
temporary Civilians and partly from the Digest. The prince, he 
says, must remember that his justice is subordinate to that of 
God, whose justice is eternal and whose law is equity. He 
defines equity in terms used by a number of the Civilians, as 
"'rerum convenientia . . . quae cuncta oo^quiparat ratione 
et imparibus (in paribus) rebus paria iura desiderat,” and ns 
that which gives to every man his own. ■ Law is the interpreter 
of this equity, and he cites the words of Chrysippus as quoted 
in the Digest, that it is law wMch orders all things divine and 
human, and those of Papinian and Demosthenes, that law is 
formed and given by God, is taught by wise men, and estab- 
lished by the commonwealth. AO, therefore, he concludes, are 
bound to obey the law, unless perchance some one claims to 
have licence to commit iniquity.^ 

In another place John of Salisbury takes from the work 
which he knew as the 'Institutio Traiani,’ and attributed to 
Plutarch, a definition of the commonwealth which represents 
the conception that ail political authority embodies the 
principles of equity and reason. The commonwealth, he 
lepresents the work as saying, is a body which is animated 
by the benefit of the divine gift, and is conducted at the 


^ Id. id., iv. 2 : “Nee in eo sibi 
principes detrahi arbitrentur, nisi 
institias snae statnta prseferenda 
orediderint institiee Dei, ouius ixistitia 
iiistitia in evurn est, et lex eius aeqnitas. 
Porro oaqnitas, ut iuris periti asserimt, 
rorum convenientia est, quag enneta 
cosBquiparat ratione et imparibus (in 
paribus ?) rebus paria iura desiderat, 
in omnes sequabilis, tribuens unicuique 
quod suum est. Lex vero eius in- 
terpres est, utpote cui sequitatia et 
iustitise voluntas innotuit. Unde et 
earn omnium rerum divinarum et 
humanarum compotem esse Crisippus 
asseruit, ideoque prsestar© omnibus 
bonis et malis et tarn rerum quam 


hominum principem et ducem esse. 
Gui Papinianus, vir quidem iuris 
experientissimus, et Demostenes, 
orator priepotens, videntur suffragari 
et omnium hominum subicere obedien- 
tiam, eo quod lex omnis inventio 
quidem est et donum Dei, dogma 
sapientum, correctio voiuntariormn 
excessuum, civitatis compositio, et 
totius criminis fuga ; secundum quam 
decet viver© omnes qui in politicaj rei 
universitate versantur. Omnes itaque 
necessitate legis servandse tenentur 
adstricti, nisi forte aiiquis sit cui 
iniquitatis licentia videatur indulta.*’ 
Cf. vol. il. pp. ", 8, and vol. i, p. 56 
(Digest, i. 2. 1 and 2). 
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bidding of t,lie Iiig'hest equity, , and' controlled by the rule of 
reason.^ 

Tlie authority of the law and the State is the authority of 
Justice and reason, and it is impossible therefore ..for John to 
conceive of any ruler as being legitimate, or as having any real 
claim to authority, unless he is obedient to the law, which is 
the embodiment of justice and reason. 

What are then the conclusions which John of Salisbury 
draws from these principles, in regard tO' the practical questions 
of the relations of subjects and rulers ! It is true that he is a 
little hampered by the recollection of the Augustinian and 
Gregorian tradition ; that he remembers that in the patristic 
tradition the evil ruler may be the instrmnent of God’s 

punishment upon an evil people.^ And in one passage he 

^ John of Salisbury, ‘ Poiicraticus,’ coiTigerentur et exercerentur boni. 

V. 2 ; “ Esfc autom res publiea, sicut Nam et peccata populi faciunt regnaro 

Flutarco placet, corpus quoddam quod ypocritam et, sicut Regum testatur 
divini muneris beneficio animatur, et liistoria., delectus sacerdotum in populo 

summse sequitatis agitur nutu et rogi> Dei tirannoa induxit. Siquidem 

tur quodam moderarnine rationis.” primi patros et patriarchs© vivendi 

For a discussion of this work see 0. ducem optimam naturam secuti 

0. Webb’s edition of the ‘ Poiicraticus,* sunt. Successerunt duces a Moyse 

vol. i, p. 280, note 15. sequentes legem, et iudices qiii iegis 

^ Id. id., V. 4 : “ Nos autem, quibus auctoritate regebant populum ; et 

de celo veritas illuxit, non deorom, eo.sdem fuisse legimus saoerdotes. 

qui nulii sunt, sed veri Dei ministris Tandem in furore Domini dati sunt 

et amicis magnam reverentiam credimus reges, alii quidem boni, alii vero mali, 

exhibendam; sed efc inimicis eius in- Senuerat enim Samuel et, cum filii 

terdum, quoniam hoc ipse prsecepit eius non ambulaverunt in viis suis 

qui siepe maximam ad oruditionem sed avaritiam et immimditiaa sec- 

suorum pessimis hominibus contulit tarentur, populus, qui fortasse ©t ipse 

potestatem. Undo illud : ‘ Subiecti meruerat ut ei tales preeessent sacer- 

estote Omni huinaiue croaturte prop- dotes, a Deo, quern contempserat, sibi 

ter Beam, sive rogi quasi pneeellenti regem extorsi t. Eleetus ost ergo Saul, 

sive ducibus tamquam ab oo missis regis tamen iure prajdicto, id est qui 

ad vindictara malefactorurn laudem fiiios eorum tolieret ut facoret aurigas, 

vero bonorum.* Et illud ; ‘ Servi, sub- et filias ut panificaj fieront et focarige, 

diti ©stote dominis vestris, non tantuin et agros ©t pnedia ut ea pro iibito 

bonis et rnodestis sed ©tiam discolis.’ ** distribueret sorvis suis, populumque 

Id. id., viii. 18 : “ Ministros Dei tqtum sorvitutis premeret iugo. Idem 

tamen tirannos ess© non abnego, qui in tamen christus Domini dictus est, 

utroque primatu, scilicet animarum et tirannidom exercens regimn non 

©t coiporiim, iusto suo iudicio ©ss© amisat honorem. Incussit enim Deus 

voluit per quos punirentur mali et timoisri omnibus, ut ©um quasi minis- 
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seems at least doubtful whether it is lawful for a man to seek 
the death of him to whom he is bound by fidelity and. oathy 
and he .mentions with approbation the conduct of' David' who 
would not use violence against Sa ulj and of those who In. 
oppression pray to God' for deliverance.^ 

Wlieiij however j we have allowed for certain qualificationSj it 
remains true that J ohn of Salisbury maintains very empliatie- 
ally that the tyrant has no rights against the people, and may 
justly and rightfully be slain. He deals with the matter first 
at the end of the third book, and says that it is not only lawful 
to Mil the tyrant, but equitable and just, for it is right that he 
who takes the sword should perish by the sword. That is, he 


who usurps the sword, not he 
He who receives his authority 
is the minister of justice and 

tram Domini, cuius quodammodo 
gestabat imaginem, venerarentur. 
Amplius qiiidem adiciam ; etiam 
tyranni gentium reprobati ab eterno 
ad mortem ministri Dei sunt et christi 
Domini appellantur. Unde propheta ; 

* Ingrodientur portas Babilonis duces J 
videlicet Cirus et Darius ; ‘ ego ©nim 
mandavi sanctificatis meis et vocavi 
fortes meos in ira mea et exultantes in 
gloria mea,’ Ecce quia sanctificatos 
vocat Medos et Persas, non quod 
sancti essent, sed Domini adversus 
Babilonem implebant voluntatem. 
Alias quoque : * Ecce ©go adducain,’ 

inquit, * Nabugodonosor servum rneum, 
et, quia bene mielii servdvit apud Tirum, 
dabo ©i Egiptum.’ Omnis autem 
potestas bona, quoniam ab eo ost a quo 
solo omnia et sola sunt bona. Utenti 
tamen interdum bona non est aut 
patient! sed mala, licet quod ad Uni - 
versitateni sit bona, illo faciente qui 
bene utitur malis nostris. Sicut 
enim in pictui'a fuscus aut niger color 
aut aliquis alius per se consideratus 
indecens est, et tamen in tota pictura 
decet ; sic per se quuidam inspecta 
indecora et mala, relata ad universi- 
tatem bona apparent et pulclira, ep 


who receives it from the Lord, 
from God, serves the law, and 
the law, while he who usurps 

omnia sibi adaptante emus omnia opera 
vald© sunt bona. Ergo et tiranni 
potestas bona quidem est, tirannid© 
tamen nichil peius. Eat enim tirannis 
a Deo concessie bomini potestatis 
abusiis. In hoc tamen malo multua 
et magnus est bonorum usus. Patet 
ergo non in solis principibus esse 
tirannidem, sed omnes esse tirannos 
qui eoneessa desuper potestate in 
subditis abutuntur.” 

^ Id. id., viii. 20 : “ Hoc tamen 

cavendum docent historiae, n© quis ilHus 
moliatur interitum cui fidei aut sacra- 
menti religion© tenetur astrictus. . . . 
Nam et Sedeohias ob neglectam fidei 
religionem legitui’ captivatus ; et quod 
in alio regum I\!da\ non memini, eruti 
sunt dculi eius, quia Deum, eui iuratur, 
etiam cum ex iusta causa eavetur 
tiranno, lapsus in perfidiam non pro- 
posuit ante conspectum suum. . . . 
(The example of David and Saul.) . . . 
Et hie quidem modus doiendi tirannos 
utilissimus et tutissimus est, si qui 
premuntur ad patrocinium clementite 
Dei humiliati confugiant et puras 
manus ievantes ad Dominum devotis 
precibus flagellum quo aflliguntur 
'.avertant.** 
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.aiTitiiority subjects, tbe law to. bis will It is therefore right 
that the. laws .should take arms against him who disarms them. 
There are many forms of .treason, but there is none graver than 
that which attacks the whole system of justice. If in the case 
of treason any one may act as a prosecutor, how iniioh more in 
the case of that crime which attacks the laws which should 
control even the emperor. Assuredly no one will avenge the 
pubMo enemy, and he who does not attack him is guilty of a 
crime against himself and the whole body of the Common- 
wealth.^ 

These ' principles are constantly maintained by him. We 
have already seen how, in that passage in which he describes 
the character of the tyrant, he says that while the prince, who 
bears the divine image, is to be loved and venerated, the 
tyrant, who has the image of wickedness, often ought to be 
slain. Again, in the same chapter, where he has urged that 
there may be ecclesiastical as web as secular tyrants, he says 
that if the secular tyrant may properly, according to divine 
and human law, be slain, we cannot think that the tyrant who 
bears the priesthood is to be loved and cherished. And again, 
in a later chapter, he says that it is clear from history that it is 
just to slay public tyrants, and to set free the people for the 
service of God ; the priests of the Lord reckon their slaughter 
to be an act of piety.^ 

^ John of Salisbury, * Policraticus,’ ipsum corpus iustitise exeroetnr. Tir* 
Hi, 16 : “ Porro tirannum oocidere armis ergo non modo publicum crimen 

non modo licitum ost sed asquum sed, si fieri posset, plus quarn publicum 
et iustum, Qui enim gladium acci- est. Si enim crimen maiestafcis omnes 
pit, giadio dignua est interire, Sed perseeutores admittit, quanto magis 
accipere intelligitur qui eum pro- illud quod leges premit, quae ipsis 
pria temeritato usurpat, non qui debent imperatoribus imperare ? Gerte 
utendi eo accipit a Domino potestatem. hbstem publicum nemo ulciseitur, et 
tJtique qui a Deo potestatem accipit, quisquis eum non persequitur, in 
legibus servit et iustitiae, et iuris seipsum et in totum rei pubiicaa mun- 
famulus est, Qui vero earn usurpat, danaa corpus deiinquit.” 
iura deprirnit et voluniati suae leges - Id. id., viii. 17: “Imago deitatis, 
summittit. In eum ergo merito ar- princeps amandus, venerandus est et 
mantur iura qui leges exarmat, et eolendus; tirannus, pravitatis imago, 
pubiica potestas sevit in eum qui plerumque etiam occidendus.” 
evacuare nititur publieam manura, Et, Id. id. id. id.; “Si enim tiran- 
cum muita sint erimina maiestatis, nus seeularis iur© divino ©t humano 
nullum gravius est oo, quod adversus perimitur, quis tirannum in saeer- 
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His Judgment is admirably.snmmed up in the cliapters^^^^'^m 
wMch lie illustmtes the just end of the , tyrant from Eoman 
and from Jewish history. . He sets out in eloquent words the 
greatnessund excellence of- Julius Caesar, ‘‘ Homo perpaueorum 
: et cui nullum expresse similem adhuc edidit natura mortalium,’' 
and yet, because he took command of the commonwealth by 
force of arms, he was deemed to be a tyrant, and, with the 
consent of a great part of the senate, was slain in the Capitol. 
Augustus forbad men to call him lord, and living as a citizen 
avoided both the name and the reality of tyranny. Tiberius 
was slain by poison, and though poisoning is a detestable thing, 
yet the world judged the poison by which he was destroyed to 
be life-giving. Caligula, the third tyrant, was slain by his 
servants, and with the death of ISTero, the most monstrous and 
wicked of men, the family of the Csesars came to an end. Lest 
it should be thought that such deeds against tyranny were 
permitted by the laws against that family only, John recalls 
the murder of Vitellius and Domitian. With the cruel tyranny 
and bloody end of those tyrants he contrasts the justice and 
felicity of the emperors from iN'erva to Marcus Aurelius. 
Passing then to Jewish history, he describes the end of many 
tyrants, from Eglon, Eang of Moab, to Holofernes, “Einis 
enim tirannorum confusio est ; ad interitum quidem, si in 
malitia perseverant ; si revocantur, ad veniam/’ ^ 

John of Salisbury sums up, no doubt in extreme and some- 
what harsh terms, the normal doctrine of these centuries, that 
there can be no legitimate government which does not represent 

dotio diligendijm censeat aut colen- iicuit adulari, iicuit eum decipere et 
dum ? ” iionestum fmt oceidfjre, si tamen aliter 

Id. id., viii. 20 : “ Ut autem et ab coberceii non poterat. Non enim de 
alia constet historia in stum esse pub- privatis tirannis agitur sed de Ms qui 
licos occidi tirannos et popuium ad rem publicam premunt.” 

Dei obsequium liberari, ipsi quoque Id. id. id. 20: “Sed nec veneni, 
sacerdotes Domini necem eorum re- licet videam ab infidelibus aliquando 
putant piotatem et, si quid doli videtur usurpatam, ullo mnquam iure indultam 
habere imaginem, religione misterii logo lioentiam. Non quod tirannos d© 
dicunt Domino consecratum.*’ medio tollendos ess© non credam sed 

Of. also id. id. id. IS; “Ex quibus sine religionis honestatisque dispendio.” 
facile liquebit quia semper tiranno ^ Cf. id. id., viii. 19, 20, 21. 
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the principle of jiisticej and that this justice is embo,diediE the 
law. The ruler who is nn just, and who violates the laws and 
customs of his country, has ceased to have , any " claim to the ,, 
obedience of Ms: .subjects, , and may justly, be resisted, and if: 
necessary deposed 'and killed.' It is probable that the some- 
what harsh terms of Ms doctrine of tyrannicide are due to the 
influence of his study of classical literature and history, and it 
is interesting to observe the' first effects,: of the direct study of 
the ancient world. But though the form of his principle of tlie 
right of resistance to unjust, and illegal authority is probably 
literary in its, origin,; and might not .have met with general 
approbation, yet the essential principle which he maintains is 
the normal view of the Middle Ages. ' 
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CHAPTER VI. 

CONSTITUTIONAL. THEOBY AND, CONTEACT. 

We Lave so far endeavoiired to trace the development of tlie 
conception that political authority is controlled and limited by 
the principle of justice, and by the law as the embodiment of 
this. There is no doubt that in this conception we have one 
of the most important apprehensions of political theory in the 
Middle Ages. In modern times it may seem that the principle 
does not take us very far, for we always tend to ask what is 
justice, and whether the law is just, and this is the natural 
tendency of a time when men are conscious of movement and 
change. In the Middle Ages the conditions of civilisation 
were actually changing probably as rapidly as they are to- 
day, but men were hardly conscious of change, and the 
appeal to precedent, to tradition, was probably almost wholly 
sincere. 

While, however, the belief in the supremacy of law and 
justice is of the first importance, yet it is also true that a society 
which is civilised and moving towards greater civilisation must 
not only be possessed of some ideal or ethical principles, but 
must also develop some method or form for securing the effec- 
tive authority of its principles. In the Middle Ages this was 
represented by the development of the conception that the 
ruler received his authority, sometimes by the principle of 
hereditary succession in some one family, but never without 
the election or recognition of the great men, or the community 
as a whole — ^and these two cannot be separated in the mediaeval 
apprehension. And the authority which the mediaeval ruler 
thus held by the authority of the community, he exercised and 
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could only exercise normallj witli the counsel .of the great .men 
of the oommimity,. 

Wo have considered the earlier stages in the development of 
these principles in onr first vohimej and they were too firmly 
rooted in the structure of mediseval society to die out even in 
the chaos of the tenth century ; but it is no doubt true that in 
this respect, as with regard to the other principles of political 
authority, it was the great civil and religious conflicts of the 
eleventh and twelfth centuries which made men clearly 
conscious of ideas and convictions which had always been 
implicit, but had only occasionally been expressed. It is, how- 
ever, important to observe that, even before these violent con- 
flicts compelled men to make real to themselves their political 
principles, we can find occasional hut very clear expressions of 
what we may call the constitutional conception of authority. 

Here is, for instance, a very characteristic expression of the 
principle that the king governs only with the counsel of his 
faithful men. This is contained in a letter written by Gerbert 
(afterwards Pope Sylvester 11.) in the name of Hugh, King of 
Prance, to the Ai’chbisliop of Sens. The king was evidently 
somewhat doubtful of the loyalty of the archbishop, who had 
probably not been present at his consecration in Eheims in 
July 987, and admonishes him with some asperity to make his 
allegiance before November, and, evidently in order to reassure 
him, declares that he has no intention of abusing the royal 
power, hut intends to administer the affairs of the state with 
the advice and judgment of his faithful men, among whom he 
reckons the archbishop as one of the most honourable.^ 

We find the same principle expressed in a contemporary 


^ Gerbert, ‘ Epistolaj,’ 107 : “ Begali 
potentia in nullo mode abuti volentes, 
omnia negotia reipubliciB in eonsulta- 
tione et sententia fidelinm nostrorxim, 
disponimns, vosqne eonim parfcicipes 
fore dignissimos jiidicamns. Itaque 
honeste ao benigno affeotu vos mone- 
mtis nti ante Kl. novemb. ©am fidem 
quam caeteri nobis firmaverunt con- 
firmetis ob paoem ©t oonoordiam sanctse 
Dei ©oclesise, tociusque popiili cbristi- 


aui. Ne si forte, qnod non optaimis, 
persuasione qnorumdam pravoram dili- 
genter vobis oxequenda minus audiatis, 
sententiam domni papse, comprovinci- 
aliumqu© episcoporum duriorem per- 
feratis, nostraque omnibus nota man- 
suetudo iustissimiim corxectionis assn* 
mat zelum regali potentia."* 

Cf. the notes to the letter in the 
edition of J. Havet. 
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work :of AbbOj tbe Abbot of. Eleury. How ban tbe', MngjJie 
saySy deal with the- affairs of' the' kingdom and drive out in- 
justice except 'with the advice of the bishops and chief men 
of the kingdom ? how can he discharge his innctions if they do 
not by their help and coimsel show him that honour and 
reverence which is due? — -the king alone is not eqnal.'to!^ 
that the needs of the kingdom require. And he appeals to 
the obligations which they had taken npon themselves in 
electing him to the kingdom, for it were better not to have 
assented to his election than to contemn him whom they had 
elected. There are three important elections, he says — ^that of 
the king or emperor, which is made by the agreement of the 
whole kingdom; that of the bishop, which represents the 
mianimous agreement of the clergy and people ; and that of 
the abbot, which is made by the wiser judgment of the com- 
mimity.^ 

This conception corresponds precisely with the contemporary 
forms of legislative or qnasidegislative action. The Oapitnla 
issued by the Emperor Otto I. at Verona in 967 are said to be 
established by the emperor and his son Otto the king, with the 
chief princes— that is, the bishop, abbots, and judges, along 
with the whole people.^ And again, the Emperor Henry II. 


1 Abbo, Abbas Floriacensis, * Col- 
lectio Canonum,’ iv. : “Cum regis 
ministerium sit totius regni penitua 
uegotia discatere, ne quid in eis lateat 
iniustitise, quomodo ad tanta poterit 
subsistere, nisi annuentibus episcopis 
et primoribus regni 1 Et cum apos- 
tolus dicat ‘ Deum timete, regem 
bonorificate,’ qua ratione sui minis- 
terii vices exercebit in contumacium 
perfidia, si ei primores regni auxUio 
et consilio non exhibeant debitum hon- 
orem cum omni reverentia. Ipse enim 
solus non suiHcit ad omnia regni utilia. 
Idcirco partite in aliis onere, quos 
dignos credit honore, honorandus est 
et ipse sincera devotione, ne quis ei 
contradicat quomodocunque, quia * qui 
pofcestati resistit, Dei ordinationi re- 
sistit.’ SiqtJidem ut melius est non 
vovere quam post votum non reddere, 


ita melius est electioni principis non 
subscribere quam post subacriptionem 
electum contemnere vel proscribere, 
quandoquidem in altero libertatis amor 
laudatur, in altero servilis contumaoia 
probo datur. Tres namque electiones 
generales novimus, quarum xma est 
regis vel imperatoris, altera pontificis, 
tertia abbatis, Et primam quidem 
facit Concordia totius regni ; seoundam 
vero imanimitas cxvimn et cleri ; ter- 
tiam sanius consilium coenobialis con- 
gregationis. Et unaqu^que non pro 
sseoularis amicitise gratia vel pretio, 
sed ad suam professionem pro sapientia 
vel vitae merito. Porro ordinatus rex 
ab omnibus subditis fidem sibi Sacra- 
mento exigit, ne in aliquibus regni sui 
finibus discordia generari possit.** 

® M. G. H,, Legum, Sect. IV., Consti- 
tutiones, vol. i. 13 : “ Incipit kapituia 
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issued :io. 1022 tlie Oonstitution eonfirmiag and appro Yiiig' 
certain synodical legislation of Pope Benedict ¥111., along 
with 'the senators, the officers of the palace, and the friends of 
the commonwealth.^'. 


It is "not within the scope of otir work to deal , with the 
deyelopment of the constitutions of the European states, but' 
it is impossible to separate the history of political theory from 
the history of the growth of institutions. This is always true, 
but especially in the earlier Middle Ages, when there was very 
little merely abstract political speculation. In the thirteenth 
and fourteenth centuiies this was somewhat different, but we 
hope to deal with this later. In the eleventh and twelfth 
centuries it is obvious that political theory arises very largely 
out of the conflicts of the time, and reflects in the main the 
constitutional principles of the Euinpean societies, as men 
conceived them. While therefore we must keep clear of any 
attempt to give an account of the constitutional organisation 
of Western Europe, we must endeavour by means of a few 
illustrations to indicate what seem to ns to be some of its most 
important principles. 

There is no doubt that in the Middle Ages the anthority of 
the ruler was conceived of as normally depending upon the 
election, or at least the recognition, of the community. The 
conception of a strictly hereditary right to monarchy is not a 
mediaeval conception. In Prance and England no doubt the 
principle of succession within one family established itself 
early. But students of English history do not need to be re- 
minded that some form of election or recognition was always 


qti» instituit domrnas Otto gloriosiesi- 
mus imperator et item Otto filius eiue 
gloiiosns rex. una omn summis prin- 
cipibus, id sunt episoopxs, abbatibus, 
iudicibus, seu cum omni populo.** 

1 M. G. H., Logum, Sect. IV., Consti- 
tutiones, voL i. 34 : ** Omnia quidem 
quse pro eceiesi® necessaria reparatione 
synodaliter instituit et reformavit pa- 
ternitas tua, ut filius iaudo, confirmo et 
approbo ; etutomn6Ssintparatiores,ea 


me inviolabiliter servaturum adjuvant© 
Deo promitto. Et in seternum man- 
sura et inter publica iura semper 
recipienda et humanis iegibus solem- 
niter inscribenda hao nostra auctori- 
tate, vivente ecciesia per Dei gratiam 
viotura, cum senatoribus terras, cum 
domesticis palatii, et amicis reipublicae 
coram Deo et ecciesia ita corrobor- 
amm** 
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a regular part of the constitiitionai process of succession' to .the 
■throne/; was not really otherwisej though . the 

strictly' hereditary principle may be thought ■ of' aS;, haw 
■established itself there more rapidly. In the Empire the' Snc- 
■cession was electivcj 'and if at any time during theVeleventh 
■ century it might have tended to become hereditary, 'this' 
tendency was abruptly checked in the great civil wars 
of Henry IV.’s reign, and in the troubles of the thirteenth 
century. , 

It is worth while to notice some of the phrases in which this 
is expressed. Hermann of Beichenau relates how the Emperor 
Henry III. procured the election of his infant son as king at 
Tribur in 1053, but mentions that the election was made subject 
to the condition that he should prove a just ruler,^ Bruno 
relates how at the council of Eorchheim, in 1077, it was 
determined by the common consent, and approved by the 
authority of the Boman pontiff, that no one should receive 
the royal authority by hereditary succession as had been the 
custom, but that the son of the king, even though he were 
wholly worthy, should succeed to the kingdom by free election 
rather than by hereditary right j while if he were not worthy, 
or if the people did not desire him, they should have it in their 
power to make him king whom they would.^ 

This principle is again expressed, and something more of its 
significance indicated, in the circular letter issued by the Arch- 
bishops of Cologne and Mainz and other bishops and princes on 
the occasion of the death of Henry V. in 1125. They announce 
the Emperor’s death, and say that they have celebrated his 
funeral, and that they now propose to hold an assembly to 
consider the condition of the kingdom and to arrange for a 


^ HenmannusAxigiensis, ‘Chromoon/ 
A.D. 1053 : “ Imperator Heinricns mag- 
no aput Triburiam conventu habito, 
fiHnm aBqmvocnm regem a cunctis 
eligi, eique post obitixm soum, si rec- 
tor iustus futurus ©sset, subiectionem 
promitti fecit.” 

® Bruno, * De Bello Saxonico,’ 91 : 

Hog etiam ibi consensu coramuni com- 
probatum, Bornani pontificis auctori- 


tate est corroboratum, ut regia potestas 
nulli per hsereditatem, sicut ante fuit 
consuetudo, cederet, sed filius regis, 
etiam si valde dignus esset, potius per 
eleotionem spontaneam quam per suc- 
cessionis lineam rex proveniret ; si 
vero non esset dignus regis iilius, vel 
si noilet eum populus, quern regom 
facere vellet baberet in po testate 
populus.” 
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successor. TMj disclaim all intention' of 'prejiidicmg the' de- 
cision of those to whom they write, but they express the hope 
that they will be, mindful of 'the oppression of the Ghnrch and 
kingdom,' and: will invoke the help of God that He would, so 
guide the election of a successor that the Church and kingdom 
might be free from the slavery in which they had been held, 
and might live under their own laws, and that the princes and 
the people might have i)6ace.^ The writers of the letter not 
only claim the right of determining the snccession, bnt also 
clearly consider that this right should be used to provide 
security for good government and the due observance of the 
laws. 

We can find another illustration of the recognition of the 
elective principle, and of the conception that it involved definite 
obligations on the part of the chosen ruler, in the letter sent to 
Pope Engenius HI. in the name of Frederick I. (Barbarossa) on 
his election to the kingdom in 1152. He speaks of himself as 
having been clothed with the royal dignity, partly by the 
homage of the lay princes, partly by the benediction of the 
bishops, and as having put on the royal mind, and that there- 
fore he purposes, according to the terms of that promise which 
he made when he was enthroned and consecrated, to give ail 
honour and love to the Pope and the Eoman Church, to all 
ecclesiastical persons the ready justice and defence which was 
their due, and to widows and orphans and the whole people 
entrusted to him law and peace.^ 

1 M. G. H., Legum, Sect, IV., Consti- subiecta plebe t^mporali perfniamur 
tutiones, vol. i. 112; “ Nullum tamen tranquiliitate.’V 

pmiudicium deliberationi et voltmtati ** M. G. H., Legum, Sect. IV,, Consti- 
vestras facientes, uichil nobis singular© tutiones, vol. i. 137 : “Nos vero in 
ac privatum in hac ro usurpamus. muitipHcibus regias dignitatis orna- 
Quin pooius discretioni vestrse hoc mentis, quibus partim per laicorum 
adprime intxmatum esse cupimus, principum obsequio, partim per re- 
quatinus memor oppressionis, qua verendas pontificum benedictiones ves- 
ecclesia cum uni verso regno usque titi sumus, regium animum induimus, 
modo laboravit, dispositionis diviu® tota mentis virtute intendentes, ut 
providentiam invocetis, ut in sub** iuxta professionis nostras formuiam, 
stitutione alterius personas sic ecclesiaa quam ab orthodoxds prseesulibus in 
suje et regno provideat, quod tanto ipso regni throno ©t unctione sacra 
servitutis iugo amodo careat et suis accepimus, honorem vobis et diiec- 
legibus uti iiceat, nosque oinnes cum tionem, et sacrosanetse matri nostrse 
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We liave 'already dealt witL the treatment , of this question in 
the feudal , law books, but it is worth while to notice' agam the 
emphatic .terms' in, which the principle of election is 'set out in 
the " Sachsenspiegel.^' The Germans, according to the law, are 
to elect the king, when the king is elected , he .is to swear that 
he will maintain the law, and put down all that is against it,^ 
And in another place the author layS' down the principle of, 
election in the broadest terms when he says that all authority 
is founded upon election.^ What the exact significance of the 
latter phrase may be is difficnlt to say, but at least it seems to 
illustrate the breadth and importance of the elective principle. 


The fact that in mediaeval theory the authority of the king 
is foxmded upon the election or at least the recognition cf the 
community does notin truth require any serious demonstration. 
It is very important, however, to notice that it is not only in 
the election or succession of the ruler that the authority of 
the commxmity was recognised, but that in some sense or 
another the legislative action of the ruler was limited and 
conditioned by the counsel and assent of the great men of the 
community. This is clear in the first place from the formulae 
which are used in ad legislative or quasi-legislative actions. 
We may take a few examples from the twelfth century. 

The great settlement of Worms in 1122 was embodied in the 
‘ Privilegium Imperatoris,’ in which Henry V. agreed to resign 
the imperial claim to the right of investiture of bishops with 
the ring and staff. This is expressly said to be done with the 
counsel and consent of the princes whose names are subscribed.® 


Romanae ascclesiae et omnibxis eeclesi- 
asticis personis promptam et debitam 
maticiam ac defensionem exhibeamiis, 
vidms ac pupillis et universo popuio 
nobis commisso legem et pacem faci- 
amus et conservemns.’* 

^ ‘ Sachsenspiegel,’ iii- 52. 1 ; “ Die 
dudesohen solen durch recht den 
koning kiesen/* 

iii. 64. 2 : “ Als man den koning 

kiisetj, so sal he dem rike hnlde dun, 
und© sveren dat he recht sterke unde 
uiirecht ki-enke unde it rike voresta 


an sime recht©, als he klinne und 
moge.” 

^ Id,, i. 66. 1 : “ A1 weriik gerichte 
hevet begin von kore ; dar umme ne 
mach nen sat man richtere sin noch 
neman, he ne si gekoren oder belent 
richtere.’* 

Cf. i, 56 and 68. Cf. ‘ Schwaben- 
spiegel,’ 71. 1. 

® M. G. H., Legum, Sect. IV., Consti- 
tutionss, vol. i. 107 ; “ Hscc omnia acta 
sunt consensu et consilio principum 
quorum nomine subscripta sunt.” 
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Lo.thar. ni/s 'Be FeiidoriUB: Bistractione/ of 

1136 y;.' was. made , on tixe exliortation and counsel of tlie 
areliKslopSj' bishops, di^ other nobles and jndgesl^ 

■Erederiok I.' issued the feudal constitutions of Eonoaglia after 
taMng counsel with the bishops, dukes, marquesses, counts, 
judges of the palace, and other chief persons.^ 

It is not, howeYer, only in the formal preambles of legislation 
that we find this principle recognised. It was expressly as- 
serted as a principle of goyernment by so great and masterful 
an emperor as Frederick Barbarossa. In replying to certain 
demands of Pope Hadrian IT. in relation to the papal and 
imperial position in the city of Eome, and to certain claims of 
the imperial anthority on ecclesiastical persons in Italy, 
Frederick, while giving a provisional answer, says that he can- 
not give a complete answer until he has consulted the 
princes.^ 

There is really no doubt whatever that in the normal 
tradition of the Middle Ages the position of the ruler was 
conceived of as that of one who ruled with the advice and 
consent of the chief persons of the community.-* The relation 
of this to the feudal conceptions, as we have endeavoured to set 
them out, is obvious, but the tradition was older than the 
feudal system.® The authority of the mediaeval ruler rested 
upon the election or consent of the community, and was exer- 
cised normally and constitutionally with the advice of persons 


1 M. G. H., Legum, Sect. IV., Consti- 
tutiones, vol. i. 120 : Hortatu itaque 
et coBsilio archiepiacoporum, episco- 
porum, ducum . . . ceterumque nobil- 
imn, simiil etiam judicum, hac edictali 
lege in omne evura Deo propitio 
vaiitura decemimus.” 

* M. G. H., Legnm, Sect. IV., Consti- 
tutiones, vol. i. 148 : ** Habito igitur 
oonsiiio episcoporum, ducum, marcbiO' 
num, comitum simul et palatinorum 
judicum et aliorum procerum, hac 
edictali lego Deo propitio perpetuo 
vaiitura sancimus : ut nulli iiceat 
feudum totmn vel partem aliquem 
vendere, vel impxgnoraro, vel quoquo 
mode alienare, sine permissione illius 


domini ad quern feudum spectare 
dinoscitur.’* 

3 M. G. H., Legum, Sect. IV., Con- 
stitutiones, vol. i. 179 : ** Quamvis non 
ignorem, ad tanta negotia non ex. animi 
mei aententia, sed ex cpnsilio principum 
me respondere debere, sine prejudicio 
tainen sapientium hoc absque con* 
suitatione respondeo,” 

* The examples we have given are 
taken from the Empire, but they could 
as easily be taken from France. Of. 
‘ Recueil G^ndral des Anciennes Lois 
Francaisea,* ed. Jourdan, Decrusz, and 
Isambert ; * Etablissemons dos Cap6- 
tiens,» Nos. 47, 49, 75, 104, 108. 

® Of. voL L chaps, 19 and 20. 
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who were not merely his dependents or, creatures, but were in 
some sense, however vague and nndetermined, the represen- 
tatives of, .the commimity. ■ 

' It was the great civil conflicts of the eleventh centiiry, which 
compelled men in the Empire to consider how far the conditions 
and assumptions of constitutional order gave the community 
or its chief men the right to take such action as might secure 
, the purposes for which the- ruler had been elected or recognised. ' 
It is from this standpoint that we must again consider the 
principles of government which are presented by the historians 
of the great revolt against Henry IV. We have already dealt 
with some passages from their writings in considering the theory 
of the relation of authority to justice, hut we must look again 
at some of these, and consider them from the standpoint of 
their constitutional theory. 

According to the account of Lambert of Hersfeld, the de- 
mands of the Saxons and Thuringians in 1073 were, flrst, that 
Henry IV. should do justice to the Saxon princes, whose 
possessions, as they said, he had seized without judicial process, 
in accordance with the judgment of the princes of the kingdom ; 
secondly, that he should dismiss from his court the low-horn 
persons by whose advice he had been governing, and should 
entrust the administration of the affairs of the kingdom to the 
princes of the kingdom, to whom the charge properly belonged ; 
and thirdly, that he should put away his concubines and 
abandon the vicious habits which had disgraced the royal 
dignity. If he would do these things they were prepared to 
serve him, but only as became free men in a free empire.^ 

^Lambert of Hersfeld, ‘ Annales,’ reginam, quam sibi secundum eoclesias- 
1073 (p. 196): “ Tit principibus Saxonise, ticas traditionos thori sociam regnique 
quibus sine legitima diseussione bona consortem delegisset, coniugali loco 
sua ademerat, secundum principum baberet et diligeret; ut; cetera fiagi- 
suorum iurisdictionem satisfaceret. tiorum probra, quibus dignitatem 
. . . Ut vilissimos homines, quorum regiam adolesoens infamaverat, nuno 
consilio sequo remque publicam pr^- saltern maturato sensu et aetate abdi- 
cipitem dedissot, de palatio eiceret, et caret. Postremo per Deum rogant ut 
regni negocia regni principibus, quibus iusta postulantibus sponte annueret, 
ea competerent, curanda atque adminis- nec sibi magni cuiusdam atque inusi- 
tranda permitteret : ut abdicate grege tati facinoris necessitatem imponeret. 
concubinarum, quibus contra scita canq- Si ita faceret, se promptissimo animo 
rum attrito frontis rubore incubabat, ei sicut aeten ss servituros, eo tamen 
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As we iiave already said, we are not discnsBing tke; question 
of the real nature of the causes which lay behind the revolt of 
the Saxons, and we think that the sentiments or motives attrib- 
uted by Lambert, and the other historians to the re volters must 
often be taken rather as those of the writers than of those into 
whose months they' are put. We are concerned with the theory 
which the great conflicts brought out rather than with the 
conflicts themselves, and the passage just cited represents two 
constitutional principles of great importance. First, that the 
king has no arbitrary power, but that there is a legal authority 
in the State to which he and all others must submit ; and 
secondly, that the great affairs of the State are not to be 
administered by him at his capricious pleasure, but only 
through those who have a constitutional right to be consulted. 

The principles which are thus expressed in relation to the 
beginning of the great revolt are constantly repeated during 
the conflicts which followed. Lambert represents even those 
who belonged in a measure to the royal party as admitting 
their validity. In the speech which he attributes to Berthold, 
formerly Duke of Carinthia, Berthold admits the justice of 
the complaints of the re volters, but begs them to consider the 
reverence which is due to the royal majesty, and urges that 
they should lay aside their arms and agree upon a meeting to 
which the king should summon the princes of the whole 
kingdom, at which he might clear himself, before the common 
judgment, of the charges made against him, and might set 
right whatever should need correction.^ 


modo, quo ingonuos homines atque in 
libero imperio natos regi serviro oper- 
teret; sin autem, christianos so esso, 
nec veile hominis, qui fidem christi- 
anam capitalibus flagitiis prodidisset, 
communion© maculari. . . . Sacra- 
mento se ei Mem dixisse, sed si ad 
aedificationem, non ad destructionem 
ecclesisa Dei, rex esse vellet, si iuste, 
si legitime, si more maiorum rebus 
moderaretur, si suum cuique ordinem, 
suam dignitatem, suas leges tutas in- 
violatasque maner© pateretur. Sin ista 
prior ipse temeraessot se iam saora- 


menti huius religiono non teneri, sed 
quasi cum barbaro host© et christiani 
uominis oppressor© iustum deinceps 
bellum gestures, et quoad ultima 
vitalis caloris scintilla superesset, pro 
ecolesia Dei, pro fide Christiana, pro 
libertate etiam sua dimicaturos.” 

^ Lambert of Horsfeld, ‘ Annales,* 
1073 (p, 197): ** lustam eorum esse 
causam, quos summis ssepe iniuriis regis 
inclementia ad h®ec extrema exporienda 
ccegisset, honori tamen suo magis 
consulendum quam iracundi®, et de- 
farendum regiss maiestati, quaj apud 
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: It was indeed this constitutional coneeption, that the, king 
was in the end responsible to the judgment of the ;prlnoes 
of the, kingdom, which was , maintained throughout the long 
' struggle between ■ Henry IV. and those who revolted against 
his authority. They maintained steadily that it was for the 
' council of the princes of the kingdom to decide npon the justice 
or injustice of the charges brought against Henry, and that it 
was in their power, for sufficient reasons, to declare the throne 
vacant. Lambert represents Eudolf of Suabia as refusing in 
1073, at the meeting between the Saxon princes and those of 
the royal party at Oerstengen, to be made king, until the 
matter had been considered by a council of all the princes, 
and it had been decided that this could be done without 
involving them in the guilt of perjury.^ 

It is true that when once the great dispute between Henry IV. 
and Gregory VII. had developed, and when in 1076 Gregory 
had formally excommunicated Henry, the revolters, as reported 
by Lambert, eagerly seized upon this new circumstance, and 
proposed to refer the charges against Henry to the Pope, who 
was to be invited to attend a council of all the princes at 
Augsburg, and, when all parties had been heard, to pronounce 
judgment upon them. They also decided that if Henry was 
not released from his excommunication within a year, they 
would no longer recognise him as king.^ 


barbaros etiam nationes tuta invio- 
lataque fuisset ; proinde remisso 
armorum strepitu, pacatis animis, 
sopitis simultatibus, tempus locumqii© 
constituerent, quo rex tocius regni 
principes ©vocaret, ©t iuxta communem 
sententiam et obiecta purgaret et 
qua3 correctionis ©gere viderentur cor- 
ngerot.” 

^ Lambert of Hersfeld, ‘Annales,’ 
1073 (p. 203) : “ Cumque toto triduo 
consiiia contulissent, et quid facto opus 
©sset commuiii solHcitudin© perquire- 
rent, hiee postremo cunctis sententia 
convenit, ut, reprobate rege, alium qui 
gubernando idoneus esset eligerent. ... 
Et profecto Ruodolfum ducem ibidem 
absque dilatation© regem constituisseat. 


nisi ill© portinaciter resistendo iuraret, 
numquam se in hoc consensurum, nisi 
a emetis principibus conveatu habito, 
sine nota periurii, integra existimatione 
sua, id facer© posse deceraeretm*.” 

® Lambert of Hersfeld, * Annales,’ 
1076 (p. 264) I “ se tamen rem integram 
Romni pontificis cognition© reservar© ; 
aeturos s© cum eo, ut in purification© 
sancte Mari® Augustam oeourrat, 
ibique celeberrimo conventu habito 
principum tocius regni, discussis 
utrarumque partium allegationibus, 
ipse suo iudicio vel addicat vel absolvat 
accusatum ; quod si ante diem aani- 
versarium excommunicationis suae, suo 
praet ertim vicio, excommunication© non 
absolvatur, absque retractation© in 
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Ib' otir next voltone. we' shall have to examiae, the whole 
qaestioa . of the principles' of the papal intervention,; here we 
■ need observe .that it . greatly strengthened the" hands of 
' those who were already in revolt against Henry . .■ The revolters 
' would evidently have been glad to put the whole responsibility 
of Henry 's deposition upon the Pope, and indeed, at the council 
of Porchheim in 1077, as Berthold of Constance reports it,, they 
at first assumed tha.t the Pope had finally deposed him, but the 
Pope's legates seem to have made it clear that this was not so— 
presumably on account of Henry's absolution at Canossa early 
in the same year — and intimated that it was for the council to 
judge and to determine upon their action. It was the princes 
therefore who declared him to be deposed, and elected Eudolf of 
Suabia.^ It soon, however, became clear that there was still a 
strong party which supported Henry, and Berthold represents 
the chief men of both parties as agreeing later in the same year 
that the principal men of the kingdom should meet, and along 
with the legates of the Pope should consider what should be 
done, and as determining that they would by common consent 
repudiate whichever of the kings should refuse to accept their 
judgment, and would acknowledge and obey the other.^ 

perpetmim causa ceciderit, nec legibus illic tarn sacrilege homine, non parum 
deinceps regnum repetere possit, quod quidem mirati sunt, quod tamdiu 
legibus ultra administrare, annuam ilium super se sustinuerunt. Verum 
passus excommunicationeni, non tamon id quod iniunctum erat eis, non 
possit/’ reticebant, quin potius in audientia 

^ Berthold of Constance, ‘ Annales,’ cunctorum propalabant suse legationis 
1077 (p. 291) ; Denique in Idibus communitorium, ut si quolibet suas 
prsedictis, ut deliberatum est, ex magna cautionis artificio posset fieri, isto 
parte optimates regni convenerunt. adhuc aliquamdiu qualitercumque 
Ibique habito colloquio, perquara multis sustentato, alium sibi regem nequa- 
ixdustitiarum et iniuriarum calaraito- quam constituerent ; alioquin ipsi, 
sissimis proclaraationibus et queri- quia multo melius suse necessitatis 
moniis, quas sibi et totius regni pri- expertum non iguorarent periculum, 
matibus et ajcelesiis iiilatas habere t, quodcumque sibi optimum pra 3 cseteris 
regem accusabant ; et quia papa, n© ut iudicarent, apostoiico non contradicente 
regi oboedirent aut servirent, ipsis tarn peragerent.” 

interdixerit ; regni dignitate privabant, * Berthold of Constance, ‘ Annales,’ 
neque regis saltern nomine dignum ob 1077 (p. 300) : “ Quatinus maiores 

inaudita ipsius millefaria flagitia adiudi* totius regni omnes post paululum 
cabant ; set alium sibi pro illo ©ligere prseter ambos reges ad colloquium 
©t oonstituere unanimiter destinabant. iuxta Benum convenirent, ©t ibidem 
I<egati autem sedis aposfcolicae audito cum legatis simul apostolicis iixstis- 
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: We find another very significant assertion, of this principlej 
that there was in the community an authority which Go,uld sit in 
judgment even upon the supreme ruler and upon his aetionSj in 
the last stages of Henry IV/s tragic reign. In his;4espair, when 
he had, been overwhelmed by the union of his son Henry V. 
with his opponentSj he wrote,, as is reported by Ekkehard, to 
the bishops and princes of Germany appealing to them against 
his son’s conduct towards him. . They replied inviting him to 
lay his case before the princes and the people, that he might 
receive and render Justice, and that by the due consideration 
and just settlement of all the causes of discord, the Church and 
the kingdom might be restored to security.^ 

The claim was indeed far-reaching, and if it stood alone might 
hardly deserve serious consideration, but as a matter of fact it 
is only a clear statement of the theory which was represented 
throughout the reign of Henry IV. And it did not disappear 
with his death. We find a close parallel to it some years later 
in a document which belongs to the last stages of the in- 
vestiture controversy, to the year before the settlement of 
Worms. This is a statement of the conclusions arrived at in 
a council of the princes held at Wurzburg in 1121. The 
emperor is to render obedience to the apostolic see, and to 
make peace with the Pope by the advice and help of the 
I)rinces, under such conditions that the emperor shall have that 
which belongs to him, and the churches also shall possess their 
own in peace and quiet. The princes propose to devise a settle- 
ment of the dispute concerning investitures. If the emperor 


6imo rationis iudiciarise examine, 
quid optimum, quidve iustissimum 
super tarn grandi causa foret, diiudi- 
candum deliberarent ; et aiterutri 
regum qui diffinitionibus illorum non 
consentiret despecto, coramuni voto 
contrairent ; alteri tandem consontaneo 
tota iidelitate et subiectione, ut regi 
oportet obcedientissime servirent,** 

^ Ekkehard Uraugierisis, ‘ Chronicou 
Universale/ a.d. 1106 : “ Quapropter 
placet tarn regi quam universis regni 
principibus, immo cuncto exercitui 
orthodoxo, quo senior idem, ne uUa 


sibi pateat ad versus nos iusta querela, 
quacunqu© elegerit securitate, quaeun- 
que maluerit station©, eoram prassenti 
senatu simul et populo, causam suam 
agat, iusticiam suscipiat, iustieiam et 
reddat, quatinus ab ortu scismatis 
omiiibus seditionis causis, acsi nil inde 
fuerit diffinitum, undique discussis, tarn 
filio quam patri sua iusticia respondeat, 
ajcclesisi vero regnique status, non ut 
ipse more suo proponit post iongas in- 
ducias, sed inpresentiarum, liis contro- 
versiis diremptis vacillare desinat.” 
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iinder. any advice or influence should take hostile inea>sureB 
against anj: one on account of this,, the princes,, acting under 
Ms oivn authority and. consent, determine that they will act 
together:. and admonish him not to do this, and, if he should 
neglect their advice, , the princes will abide by the faith which 
they have pledged to each other.^ 

; It ls no doubt difficult: to measure precisely the reality and 
value of prhiciples which are put forward in periods of violent 
controversy and civil war. But in this case we can recognise 
with confidence that the principle that the ruler is not an arbi- 
trary or irresponsible master of the State, but must govern in 
accordance with the counsel and judgment of others whose 
duty it is to see that justice is done to the whole community, 
was firmly held apart from the mere passion of revolt, and that 
the stress and pressure of civil conflict only brought out into 
clearer view conceptions which had always been present and 
powerful. 

It is then from this standpoint that we can profitably 
examine the political theory of Manegold of Lautenbach, by 
whom the conception of the limitations and conditions of the 
royal authority was most clearly and sharply set out. In 
order to deal adequately with his position we must not con- 
sider only a few isolated phrases, but must endeavour to 
make clear to ourselves the logical structure of his theory. 


1 M. G. H., Leg., Sect. IV., Const., 
vol. i. i06 : “ Hoc est consilimn in qnod 
convenemnt priucipes de controversia 
inter domnum inperatorem et regnum. 
Domnus inperator apostolicse sedi 
obediat. Et de calumpnia quam adver- 
sus emu habet ecclesia, ex concilio et 
auxilio prmcipurn inter ipsum et dom- 
nnm papam coinponatur, et sit firma et 
stabilis pax, ita quod domnus inperator 
que sua et que regni sunt habeat, 
ecclesie et unusquisqne sua quiete et 
pacifice possideant. , . , Hoc etiam, 
quod ecclesia adversus inperatorem et 
regnum de investituris causatur, prin- 
dpes sine doio et sine simulatione 


elaborare intendunt, ut in hoc regnum 
honorem suum retineat. ... Et si in 
posteram domnus imperator consilio 
vel suggestions alicuius uliam in quem- 
quam vindictam pro liac inimicitia 
exsuscitaverit, consensu et licentia 
ipsius hoc inter se principes condiment 
ut ipsi insimui permaneant et cum 
omioi caritat© et reverentia, n© aliquid 
horum facer© velit, eum commoneant. 
Si autem domnus imperator hoc 
consili\un preterierit, principes sicut 
ad invicem fidem dederunt, ita earn 
observent.’* 

Cf. p. 56. 
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It would be to fall into a complete and deplorable eonfnsion 
if we were to tbink that Manegold denied or doubted the sane- 
tity: and the divine 'authority' of secular government. On the 
contraryy ns we have already pointed out,^ if he attacks its 
abusej it is in the name of the greatness and the august nature 
of the. office of the king. ■ The royal office, he says, '.excelS'" all; 
other earthly authorities, and therefore the man who is to 
administer it should excel aU other men in wisdom, justice, and 
piety, for he who is to have the care of ail, to govern all, should 
be adorned with greater virtue than others, that he may be able 
to exercise the powers entrusted to him with the highest 
equity.^ Again, in defending the right of the opponents of 
Henry IV, to use violence in resisting him, he urges with great 
force that the authority of the State in punishing transgressors 
is a part of the divine order.® He does not doubt the truth of 
the words of St Peter, “ Be subject to the king as supreme,'’ and 

Fear God, and honour the king,” but only argues that they 
have been misapplied, for the title of king is a description not 
of a personal quality, but of an office, and obedience is due to 
the office, not to a man who has been deposed from it.'^ Wenrich 

^ Seep. 103, 111. xxii, hos, per quorum ministerium 

* Manegold, ‘ Ad Gebehardum,’ xxx.: catholici priucipes et pravos puniunt 

** Regaiis ergo dignitas et potentia siciit et pios defendunt, a reatu immunes 
omnes mundanas excellit potestates, sic ostendit dicens : * Quesitum est super 
ad earn ministrandam non flagitiosissi- his etiam qui post baptismum adminis- 
mus quisque vel tuxpissimus est con- traverunt aut tormenta sola exercu- 
stituendus, sed qui sicut loco et digm- erunt aut etiam oapitalem protulerint 
tste, ita nichiionimus ceteros sapientia, sentontiam. De his nichil legiiuus a 
iusticia superet et pietate. Necesse est maioribus difinitum. Meminerant enim 
ergo, qui omnium curam gerere, omnes a Peo potestates has esse concessas et 
debet gubernare, maiore gratiavirtutum propter vindictam noxiorurn giadium 
super ceteros deboat splendere, tradi tarn fuisse permissum et Dei ministerium 
sibi potostatem summo equitatis libra.* esse in huiusmodi datnm vindicem. 
mine studeat administrare/’ Quemadmodum igitur reprenderent 

* Id., xxxviii. : ** Undo martyr sane- factum, quod auotore Deo viderent 
tissimus ©t egregius pontifex Cyprianus esse concossum V ’’ 

in none abusionum gradu inter multa * Id., xliii. : “ In eo namque quod 
districtionis et disciplinse ministeria dicitur : ‘ Subditi estote regi quasi 

iusticiam regis assent esse impios de pr®cellenti * et : * Deura timete, regem 
terra eradere, parricidas et periurantes honorifioate ’ et : ‘ Subditi estote do- 
non sinere vivere. . . . minis non tantum bonis et modes- 

Id., xxxix. : "‘Unde sanotissimus tis/ multum sibi aplaudunt sibique 
papa Innocentius in decretis suis cap. titulos victoriaj ascribunt, non intelle- 

VOL. ni. L 
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, of Trier had urged against Hildebrand that Ebbo the Arch- 
'bishop of 'Bheims had been deprived of his see for taMng part 
in the deposition of Louis the Pions, in the ninth century , and 
,':M^ that this waS' just, because", it was done 

without due process and for unjust reasons.^ 

' Manegold, that is, recognises fully and explicitly the. august 
and sacred nature of political authority and its function in 
maintaining justice and equity. But, on the other hand, he 
refuses to admit that this means that the authority of the ruler 
is absolute, or that he is irresponsible and irremovable, and 
with characteristic boldness he attacks the tradition of the 
absolute divine right of the ruler in its most august source. 
Wenrich of Trier had, as we have already seen,^ urged the 
words and the example of Gregory the Great as showing that 
even the popes, and even in matters which concerned religion, 
had felt themselves bound to obey the commands of the em- 
peror even when they thought them wrong. Manegold meets 
this first by suggesting that the words of Gregory are susceptible 
of another interpretation ; but he does not hesitate to maintain 
that if indeed Gregory meant what was thought, and acted as 
he was understood to have done, his words and actions were 
wrong and must be repudiated.® Manegold was clearly pre- 


gentes neque que locuntur neque de 
quibus affirmant. Rex enim non nomen 
est natnrsB, sed officii, sicut episcopns, 
presbyter, diaconus. Et cum quilibet 
horum certis ex causis de eommisso 
sibi officio deponitur, non est quod erat, 
nec honor officio debitus postea est 
inpendendus, Quisquis ergo amissse 
dignitatis postmodum sibi reverentiam 
inpendit, potius prevaricator quam 
legum servator existit ; quamquam et 
si in ipso inperio quod sit contra 
Dominum inperant, nullatenus sit 
obediendum, sed omni libertate iresis- 
tendum. Ergo nequaquam contra 
apostoli preceptum faciunt qui vestro 
Heinrico a regali dignitate deposito 
anno resistunt.” 

1 Id., xliv, : Non enim negamus 

Ebonem iust© depositum, qui contra 


imperatorem catholicum conspiravit 
eumque nuUo iudiciario ct nventn 
discussum, nulla vocatione expectatum, 
non confessum, non convictum premiis 
corruptus deiecit et Lotbarium filium 
eius regno sublimate contendit.” 

Cf. Wenrici, Scolastiei Treverensis 
Epistola, 4. 

® See pp. 119, 120. 

® Id., xlv. ; “ Proferunt namque 

beati Gregorii exemplum, si tamen est 
verum, quo videlicet astruere conantur, 
non modo quoslibet episcopos, sed 
ipsum summum pontificem rogibus 
obedientiae debito ac necessitate ess© 
obetrictum, et ex huius debiti necessi- 
tate ad ea constringi agenda quse ipse 
non ambigeret Deo contraria et ideo ex 
mentis iuditio reprobanda. Quid igitur 
huic assertioni nefandius, quid potest 
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pared to refuse to accept any antliority liowever' angnst 'wM 
wonld impose. tJae yoke of an rmMmited .obedience npon.^^^^t^^^ 
subject. ; ; ' 

It is with the same courage that he deals with the question of 
the binding nature of the oath of allegiance. Wenrich had made 
a Yigorons attack upon the action of Hildebrand in absoMng 
the subjects of Henry lY. from their oath of allegiance.^ Mane- 
gold answers him not so much by urging the papal authority in 
this matter as by examining the nature of such an oath and the 
conditions of its obligation. This, he says, is the superiority of 
human nature to that of the animal, that in virtue of the power 
of reason it examines the causes of things, and considers not 
merely what should be done, but why it should be done, 
man can make himself king or emperor, and the people elect a 
man to this position in order that he may protect the good and 
destroy the wicked, and administer justice to every man. If he 


6886 scelestius, contra voluntatem vide- 
licet dominicam cniquam hominum 
obedientiam ex debiti necessitate in- 
pendendam 1 Hinc ipse princeps apos- 
tolorum nos instruit dicens : ‘ Obedire 
oportet Deo magis quam hominibus.* 
Et supra : ‘ Si iustmn est in conspectu 
Dei VOS potiua audire quam Deum, 
indicate.’ Proponunt enim : ‘ Ego,’ 

inquid Gregorius, * iussioni subditus 
eandem legem per diversas terrarum 
partes feci transmitti ; usque utro- 
bique ergo quod debui exsolvi, qui 
et imperatori obedientiam prebui et 
pro Deo quod sensi minime tacui.’ 
Multi sunt enim locutionum modi, 
multa et genera, quibus pro diversi- 
tate causarxxm et personarum non 
solum sanctorum s.ermones, sed et 
communes et vulgares dispensantur 
iocutiones. Sancti enim, quia homines 
esse s© meminerant, modo humano 
suas iocutiones forrnabant. Solent 
enim homines ita loqui vel cognatis vel 
amicis vel certe extraneis : * Implevx 
quod imperasti ’ et : * Quodoumque 

iusseris ut servus tuus implebo ’ et : 

* Nulius tuus proprius iibentius obedit 


voluntati tuse.’ . . . Secundum hunc 
igituT locutionis modum beatus Gre- 
gorius obedientiam se dicit debere et 
non ex alicuius debiti necessitate. . . . 
Cum igitur haec ita esse certa compre- 
hendantur ratione, certe tamen, si 
Gregorius aliqua temporis vel cau- 
sarum dispensatoria ratione funestam 
legem ad omnium noticiam non distulit 
insinuare fecitque transmittere, certe, 
inquam, hoc facto sedem beato Petri 
divinitus concesso nequaquam privavit 
privilegio. At si sanctissimus ille, 
corpore quod corrumpitur animam 
aggravant©, aliquid ut homo, quod 
cum gratia ipsius dicam, excessit, 
nullatenus in hoc aliquem suorum 
successorum ad sui imitationem con- 
stringit, quia neo Petrus princeps 
utique apostolorum in hoc se imitaudum 
doouxt, quod gentea iudaizare coegit, 
nec Cyprianus, quia Donatistas re- 
baptizandos censuit, rebaptizandi nobis 
necessitatem imposuit. Neque sanc- 
torum excessus ad imitandum sunt 
consorxpti, sed potius, ut caveantur, 
denotati sunt.” 

^ Wenrici, Epistola, 6* 
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' Yioiates tinder which be was elected^ and dis- 
turbs and confotoids that which h© was to set in order, the 
people is justly and reasonably absolved from ' its obedience, 
since he has broken, 'that faith which bound him and them' 
together. The people never binds itself by an oath to obey a 
ruler who is possessed by fury and madness.^ 

There are, Manegold points out, two cases which have to be 
considered, that of the man who takes a just and reasonable 
oath to the king, and that of him who takes an unjust and 
unreasonable oath, and he examines the two cases separately. 
He who takes a just and reasonable oath to the king swears 
that he will he his companion and helper in maintaining the 
government of the kingdom, in preserving justice and estab- 
lishing peace, and this oath is binding so long as the king 
demands his help in doing those things which he has sworn to 
do. But if the king ceases to govern the kingdom, and begins 
to act as a tyrant, to destroy justice, to overthrow peace, and 
to break his faith, the man who has taken the oath is free from 
it, and the people is entitled to depose the king and to set up 
another, inasmuch as he has broken the principle upon which 
their mutual obligation depended. This, Manegold maintains, 
is what the German princes had done ; they had perhaps sworn 
allegiance rashly when Henry TV. was too young to understand 
the nature of an oath, but they had striven to keep their oath, 
until he threw aside his obedience to the apostolic see, and 
forced them to apostatise from the Christian religion. When 
for this crime the Synod of Borne had deposed him, and 


^ Manegold, *Ad Gebehardtim,’ 
xlvii. ; “ In hoc namque natura hamana 
ceteris prestat animantibus, quod 
capax mtionis ad agenda queque non 
fortuitis casibus proruit, causas reruin 
iuditio rationis inquirit nec tantum, 
quid agatur, sed cur aliquid agatur 
intendit. Cum enim nullus so inpera- 
torem vel regem create possit, ad hoc 
unmn aliquem super so populus exaltat, 
ut iusti ratione inperii se gubemet et 
regat, cuique sua distribuat, pios 
foveat, inpios perimat, omnibus vid^- 
Hoet iusticiam inpendat. At veto si 


quando pactum, quo eligitur, infringit, 
ad ea disturbanda et coufundenda, que 
corrigero constitutus est, eruperit, iuste 
rationis oonsideratione populum sub- 
iectionis debito absolvit, quippe cum 
fidem prior ipse deseruerit, que alter- 
utrum altero fidolitate colligavit. Hue 
aocedit, quod populus nequaquam iu- 
ramento ad hoc se cuiquaru obligat, 
ut ad quoscumque furentis animi in- 
petus obediat, aut, quo ilium furor et 
insania precipitat, ilium necessitudo 
subiectionis sequi oompeilat.” 
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iepriYed Mm of the royal dignity, the Christian people no 
longer owed him any leTcrence. It was the; proper function 
of the apostolic see to reassure the people, • which was con- 
cerned and anxious about the obligation of ' the oath it had 
■taken,' and it is therefore clear that it justly loosed the oath 
which was certainly and manifestly null and void, and publicly 
annulled that which was inherently invalid.^ 

The discussion of the second case, that of the man who has 
sworn to do something in itself evil and unjust, does not 
demand any detailed consideration. Manegold urges, and sup- 
ports his contention with a number of patristic quotations, 
that such oaths are obviously from the outset null and void.^ 
It should be observed that Manegold's treatment of the real 
nature of the authority which was exercised, when a man was 
absolved from the obligation of an oath, was not in any way 
peculiar or eccentric, but represents what was probably the 


^ Id,, xlvii. ; Aut enim quisque 
juste et qua fieri debet ratione regibus 
et principibus iurat, aut iuiuste et qua 
fieri non debet ratione. Sequamur 
utraque et, qua servanda sunt ratione, 
videamus. 

xlviii. : Ut enim ab adversariis in- 
duoto utamur exemplo, si, ut Augus- 
tinus diffinit, per Deum est iurare Deo 
ius reddere, ille, qui iuste et qua fieri 
debet ratione regibus vel principibus 
iurat, hoc Sacramento oonfirmat, ut ad 
regni gubemaoula tuenda, iusticiam 
servandam, pacem stabiliendam indi- 
viduus et inremotus comes et adiutor 
eadstat. Hoc namque sacramentum 
iurantem tarn diu debiti necessitate ob- 
stringit, quam diu is cui iuratum est 
ad iuurata facienda iurantem poposoit. 
At vero, si file non regnum gubemare, 
sed regni occasione tyrannidem exer- 
cere, iusticiam destruere, pacem con- 
fundere, fidem deserere exarserit, ad- 
iuratus iuramenti necessitate absolutus 
existit, liberumque est populo ilium 
deponere, aiterum elevate, quern con- 
stat aitemtre obligationis rationem 
prius deseruisse. Sic, inquam, sio 
principes nostri, quamvis vestro Hein- 


rioo minus caute, parum considerate 
iurassent, adhuc utpote parvuio ac 
necdum fidei sacramentis inioiato, 
tamen sacramenti consideratione omni 
reveirentia studebant obedire, donee 
illos, apostolicam abiurando obedien- 
tiam, idolatriam cogebat exeroere et a 
cristiana religione apostatare. ‘ Quasi,* 
inquid Samuel, ‘ peccatum ariolandi est 
repugnare et quasi scelus idolatrie nolle 
acquiescere.* Super quo igitur scelere 
postquam hunc Bomana sinodus iusta, 
ut supra prolatum est, ratione de- 
posuit, regia dignitate privavit, nulla 
regie potestatis reverentia a christiano 
populo fuit exhibenda. Pertinuit 
igitur ad apostoliei officium populum 
de his securum reddere, quern de ex- 
hibitis sacramentis vidit soilicitum 
estuare. Constat ergo ilium iuste 
sacramenta solvisse, quo omnibus fideli- 
bus et rationali intellectu nitentibus 
certum et manifestum est nulla exis- 
tere. Implevit igitur officium suum, 
fecit quod erat apostolicum, dum ea 
qu8B intus soiuta cognovit foris dia- 
cindere non distuiit.” 

* Id., xlix. 
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normal conception of the oanonists.^ We are not here iealing 
with the claim of the, ecclesiastical or papal authority to have 
the power of deposing kings; with that we propose to .deal 
in the next volume, and we shall then have' to consider. 'the. 
treatment of this subject by Manegold. In the meanwhile we 
ranst observe that his contention that the oath of allegiance 
is not binding to the king who abuses his authority is realy 
independent of this. In his opinion the Pope merely declares 
that obligation annulled which is already null and void. 

We can now approach the consideration of that well-known 
passage in which Manegold sets out his theory of the nature of 
political authority and obKgation in the sharpest and clearest 
terms. We have already indeed cited the first words of the 
passage, the words in which he expresses his judgment of the 
greatness and dignity of the royal office, and of its high moral 
function in maintaining justice.^ The royal dignity excels all 
earthly authority, and he who is to hold it, who is to have the 
care and government of all, should be superior to all in virtue, 
that he may exercise this power with the highest equity. So 
far we have already followed Manegold’s argument, but sud- 
denly he turns to the other side of the principle. The people 
does not exalt him in order that he should act as a tyrant 
towards them, but in order that he should defend them from 
the wickedness and tyranny of others. If he, who has been 
elected to put down the wicked and to defend the good, turns 
to wickedness, oppresses the good, and plays the part of a 
tyrant over his subjects, it is clear that he justly falls from the 
office which was conferred upon him, and that the people are 
free from his dominion and from their subjection, inasmuch as 
he has violated that agreement (pactum) in virtue of which he 
was appointed. The people cannot in such a case be accused 
of a breach of faith, for it is he who has first broken faith. 

And then Manegold, with characteristic audacity, reinforces 
this principle by a comparison from humble Mfe. If a man has 
given his swine for a suitable wage into the charge of a swine- 
herd, who, in place of keeping them safe, steals, slays, or loses 
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theiHj he -will refnse to, pay the wage, and will dismiss him from 
his service. If this is Just in such hnmbie matters, , how 
more is it clear and Jnst that the man to whom'the rule of men 
has been committed, and who uses his power not for the' tme 
government of men, ■ but to lead them into error,, should ,be 
deprived of all power and dignity. This principle is snrely 
right in Christian times, for even the Eomans drove ont Tarquin 
for the outrage which his son had committed against Lncretia. 
It is one thing to reign, it is another to act like a tyrant, and, 
while men should render faith and reverence to kings and 
emperors in order to maintain the true government of the 
kingdom, yet, if they play the tyrant, then they deserve neither 
faith nor reverence.^ 

^ Manegold, ‘ Ad Gebehardmn,* Ut enim de rebus vilioribtis ©xemplum 

xxsc. : “Regalia ergo dignitas ©t trahamus, si quia alicui digna merced© 

potentia sicnt omnes mundanas ©xcellit porcos sues pasceudos coiamitteret), 

pofcestates, sic ad ©am ministrandam ipsiimque postmodo ©os non pascere, 

non flagitiosissimus qnisqn© vel tur- sed ftirari, mactar© et perdere cognos- 

pissimus ©st constitnendus, sed qni ceret, nonne, promissa mercede ©tiam 

sicut loco ©t dignitate, ita nichiiominns sibi retenta, a porcis pascendis cum 

ceteros sapientia, iusticia superet et contumelia ilium amoveret ? Si in- 

pietate. Necesse ©st ergo, qui omnium quam, hoc in vilibus rebus custoditur, 

curam gerere, omnes debet gubernare, ut nec porcarius quidem babeatur, qui 

maiore gratia virtutum super ceteros porcos non pascere, sed studet disper- 

dobeat splendor©, traditam sibi potes- dere, tanto dignius iusta et probabili 

tatem summo ©quitatis libramine ration© omnis, qui non homines regere, 

studeat administrare. IsTeque enim sed in ©rrorem mittere conatur, omni 

populua ideo eum super s© exaltat, ut potentia ©t dignitate, quam in homines 

liberam in s© exercendae tyrannidis accepit, privatur, quanto conditio homi- 

facultatem concedat, sed ut a t3rrannid0 num a natura distat porcomm. Quid 

ceterorum et improbitate defendat. At igitur mirum, si base disci plina sub Chris- 

qui cum ill©, qui pro coercendis prayis, tiana religion© custoditur, dum antiqui 

probis defendendis eligitxir, pravi tatem Romani, etate videlicet illustrium 

in s© fovere, bonos conterere, tyranni- virorum Collatini et Bruti, Tarquinii 

dem, quam debuit propulsare, in sub- xegis superbiam non ferentes, pro 

iectos ceperit ipse crudeiissime exereexe, stupro, non quod ipse, sed quod filius 

nonn© clarum est, merito ilium a con- eius in Lucretia nobili matrona com- 

cessa dignitate cadere, populum ab eius miserat, cum filio paiiter ilium patria 

dominio et subiectione liberum existere, ©t regno depellerent, ac, ne qmsquam 

cum pactum, pro quo constitutus est, imperii diuturnitate insolesceret, annua 

constet ilium prius irrupisse ? Nec iilos sibi imperia per binos exinde consules 

quisquam potent iust© ac rationabiliter crearent ? Aliud est regnare, aliud in 

perfidiiB arguero, cum nicbilominufl regno tyrranidem exercere. Ut enim 

constet ilium fidem prius deseruisse. imperatoribus et regibus ad tuenda 
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We liave in this passage .not only tlie smiimary of hlie' 
nolitical conceptions of Manegold Hmself , but the crystaffisar 
tion of a moYement of political thonglit and principle into, 
great phrase. For when Manegold repre:sents , the M 
between the king and the people as embodied in an agTeemeiit 
or “pactum/’ a contract binding equally upon each party^ he is 
not only giving the first definite expression to the conception 
which came in later times to be known as the theory of the 
“social contract/’ but he is summing up in one phrase the main 
principle of mediscYal political society* This conception is the 
same as that which finds its classical expression in the phrase 
of the “Declaration of Eights” that James II. had broken the 
original contract between the king and the peoplOy and it is 
also the expression of the medisBYal principle of the relation of 
the king to the law and the administration of Justice. It is, 
indeed, of the first importance to observe that Manegold’s con- 
ception is not constructed upon some quasi-historical concep- 
tion of the beginnings of political society, but rather represents 
in concrete form the constitutional principle of the medisaval 
state as embodied in the traditional methods of election or re- 
cognition, and of the reciprocal oaths of the coronation cere- 
monies. The people have indeed sworn obedience, but their 
oath is related to and conditioned by the oath which the king 
has at the same time taken to administer justice and to main- 
tain the law. It is in virtue of this that he has been elected or 
recognised, and it is these reciprocal oaths which constitute the 
contract. The oath of the people is indeed “ipso facto” null 
and void if the king does not on his part faithfully observe the 
obligations which he has taken. Men do not undertake so 
great an obedience except for reasonable causes, and it is not 
reason to think that they are bound to obey one who refuses 
to recognise the principles and conditions in virtue of which 
they promised obedience. 

regni gubernacula fides et reverentia vei reverentfa impendenda. ‘ In 
est adhibenda, sic oerfce, sio firma maximo enim imperio * ait hystoricus, 

mtione, si tyi*anmdem exeroere ‘ minima est iicentia.* ” 

emperint, absque omni fidei lesion© CL id. xlvii.. p, 164, note. 

V”©! pietatis iactura nulla Sdelitas «st 
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■ It is no' doubt' true that the phrases of ManegoM are related 
to a period' of great confusion and civil war,: and if they stood 
alone, they would represent at the' best :an interesting and 
important anticipation' of later developments of political 
principle or theory. But they do not stand, alone, there is 
indeed no other writer of the eleventh or twelfth centuries 
who expresses the principle in exactly the same phrases,, but 
the principle expressed by -his phrases is the normal principle: 
of the political theory of these centuries. 



CHAPTER Vn. 


THE COKCEPTIOK OF A : UNIVERSAL EMPIRE, 

We have eBdeavoured to set out the main aspects of the 
theory of political authority in the eleventh and twelfth 
centuries, and we have so far made no distinction between the 
theory as it may have been related to the empire and the other 
Western states. We do not indeed find any reason to think 
there was any substantial distinction ; on the contrary, the 
principles of political organisation appear to us to have been 
substantially the same in all the European communities. 

There is, however, one conception which has been thought to 
have been important in the theory of the structure of mediseval 
society with which we have not dealt, and this is the concep- 
tion of the political unity of the world. It has been sometimes 
thought that as the Middle Ages present us with a unified 
ecclesiastical system under the headship of the Pope, so, at 
least in principle, they represent a unified political system 
under the headship of the emperor. There is, indeed, no 
doubt that at least in the fourteenth century, when abstract 
political theory was very highly developed, many writers, of 
whom Dante was the most illustrious, were much occupied 
with this conception, and it might well be supposed that this 
represents the natural survival of the impression of the great 
attempt of Charlemagne to gather together into one the divided 
members of the ancient Roman empire. 

It is indeed clear that the conception of the one empire 
embracing and including all lesser states, and claiming some 
indeterminate superiority over them, was from the first fre- 
quently held among the people of the empire which the Ottos 
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built up in the tenth century,- and that they conceived ' of the 
, position , of - the Eoman emperor as being something: different: 
from that of a German king.' The expeditions to Italy repre- 
sented the claim not merely to political authority in Italy, but 
to : the succession of Charles the Great and of ' the ancient 
empire. . 

■ This is the conception which is represented in the 'Annals, 
of Quedlinbnrg. They speak of the consecration and coronation 
of Otto III. in 996 as being done with the acclamation not 
only of the Eoman people, but of the people of almost all 
Europe.^ And they enlarge these phrases, and make them 
oven more emphatic in describing the position of Conrad II. 
(the Salic), They speak of the chief men of all Europe and 
the envoys of many peoples as hastening to his court, ^ and of 
the emperor as one to whom all parts of the world bow the 
neck.® 

The author of the life of St Adalbert, writing probably 
about the end of the tenth century, uses a phrase which serves 
well to illustrate the conception of the emperor as supreme 
lord of the world. He speaks of Eome as the head of the 
world, and says that Eome alone can transform kings into 
emperors. It is Eome that keeps the body of the Prince of 
saints, and it is right therefore that the lord of the world 
should be appointed by Eome.^ Berno, the Abbot of Eeichenau, 
in a letter to the Emperor Henry II., addresses him as his lord, 
the propagator of the Christian religion, Emperor and Augustus, 


^ ‘ Annales Quedlinburgenses, Con* 
tinnatio,* 996 : ** Hie ergo sede intro- 
nizatus apostolica, dominum Ottonem, 
hue usque vocatum regem, non solum 
•Romano, sed et pen© totius Europse 
populo acclamaiit© . . . imperatorem 
consecravit Augusfcura.” 

^ Id. id., 1024 : “ Emensa itaque 

imperator quam coeperat via, cunctis, 
ut ita dicam, Europge przmis ibidem 
confluentibus, diversarumque gentium 
missaticis ad imperial© eius obsoquium 
undiqu© properantibus, sacrosanctum 
dominiose resurrectionis gaudixzm, toto 
iam oorrident© mundo, prout decuit 


taiem, ©ximia celebrant gloria.” 

® Id. id. : Et quid d© victoiiosissimi 
imperatoris referam gratulation© ? Cui 
cuncta mundi climata coila subdendo 
inserviiint, quiqu© eo magis super 
accumuiata gloria merito gaudet, quo 
se, Deo donante, altiorem ceteris, 
praaminentem laetatzir universis.” 

* Vita S. Adalberti, 21 : “ Roma 

autem cum caput mundi et urbium 
domina sit et vocetur, sola reges 
imperar© facit ; cumque principis 
sanctorum corpus auo sinu refoveat 
merito principem terrarum ipsa con- 
stituere debet.” 



172 POLITICAL THEOKY: llTH & 12TH CENTURIES. [PABT n, 


the lord both of lands and sea, and gives thanks to God, who 
has made his magnificence excel that of all kingdoms.^ And 
Wippo, in his panegyric on Henry III., says : “Thon art the 
head of the world, while thy head is the ruler of Olympus, 
whose members thou dost rule with the just order of the law.” ® 
Such are some of the phrases used by the earlier writers as 
expressive of the conception that in some sense the emperor 
was lord not merely of the German and Italian kingdoms, but 
of Europe and of the world. And the tradition was not lost, 
but continued thronghout the Jliddle Ages. Thus St Peter 
Damian, in the second half of the eleventh century, in his 
treatise on the disputed election of Alexander EE. and 
Cadalous of Parma, adjures the royal counsellors and the 
m inisters of the Apostolic See to labour together that the 
“ summum sacerdotium ” and the Eoman empire may be united 
in alliance with each other, and that the race of men which is 
ruled by these two may not be divided.® And in a letter 
addressed by him to Henry HI. he speaks of aU the kingdoms 


^ Berno, Abbas Augiae Bivitis, Ep. 
iii. : “ Domino suo, Christians^ reli- 

gionis propagatori orthodoxo, Heinrico 
imperatori Augnsto, nec non terranim 
marisqne domino. . . . Inr© immense 
cordis iubilo grates rernm omnium 
persolvimus Domino, qui, in modum 
6xc©ls8s pyramidis, vestras dignitatis 
magnificentiam universis superex- 
cellere fecit regnis.” 

® Wippo, ‘ Panegyricua Heinrici 
Begis ’ : 

“ Tu caput es mundi, caput est tibi 
rector Olympi, 

Cuius membra regis iusto raodera- 
mine legis.” 

* St Peter Damian, ‘ Disceptatio 
Synodalis/ ‘ Clausula dictionis ’ ; 
“ Amodo igitur, dilectissimi, illinc 
regalis aulse consiliarii, hinc sedis apos- 
tolicfiB eomministri, utraque pars in hoc 
uno studio conspiremus elaborantea, 
ut Bummum sacerdotium et Roman- 
um simul confo&deratur imperiuxn, 
quatinus humanum genus, quod per 
bos duos apices in utraque substantia 


regitur, nulKs — quod absit ! — partibus, 
quod pro Kadaloum nuper factum est, 
rescindatur ; sicque mundi vertices in 
perpetusB karitatis unionem concur- 
rant, ut inferiora membra per eorum 
discordiam non resiliant ; quatinus 
sicut in uno mediatore Dei et hominum 
hsec duo, regnum scilicet et sacer- 
dotium, divino sunt conflata mysterio, 
ita sublimes istse duse persons© tanta 
sibimet invicem unanimitate iungantui*, 
ut quodam mutuse caritatis glutino et 
rex in Romano pontifice et Romanus 
pontifex inveniatur in rege, salvo 
scilicet suo privilegio papse, quod nemo 
prsster eum usurpare permittitur, 
Ceterum et ipse delinquentes, cum 
causa dictaverit, forensi lege ooher- 
ceat, et rex cum suis episcopis super 
animarum statu, prolata sacrorum 
canonum auctoritate, decemat. Hie 
tanquam parens paterno semper iure 
premineat, iste velut unicus ac sin- 
gularis filius in amoris illius amplexi- 
bus requiescat.” 
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of the-world as being subject to Ms empire.^' Again j W 
notice bow, in a treatise ascribed to Cardinal Beno, in the last 
years, of the eleventh century,: Hildebrand is vehemently :oen^ 
snred' for applying certain words of St Gregory , the: Great to 
the emperor, as though there were no difference between; Mm 
and any ‘' provincial king.^ 

It is thus that when the empire reached its highest point 
under Frederick I. (Barbarossa), we find a frequent recurrence 
of phrases indicating thenotion that the Empire was superior to 
all other States, and even in some sense supreme over them* 
Thus Frederick uses of himself a phrase which might seem to 
be a claim to universal authority. In the introduction to a 
document of 1157 he styles himself " Frederick, by the grace of 
God emperor and always Augustus,’’ and says that he holds by 
the Divine providence " Urbis et Orbis gubernacnla. ” ® Again, 
in a document relating to the enfeoffment of the Count of 
Provence, he speaks of the dignity of the Eoman empire as 
having a more excellent glory and greatness than all other 
kingdoms, authorities, or dignities, as it is adorned by the 
greater number and merit of its illustrious princes and wise 
men.^ 

It is, however, in one of the documents relating to the Council 
of Pavia (1159-1160) that the imperial claims are most forcibly 
expressed. On the death of Hadrian IV. there had been a double 
election to the papacy, and both Alexander III. and Victor 


i St Peter Damian, Epist., Bk. vii. 1 : 

Et cum omnia regna terrarum, qu^ 
vestro subiicitur imperio, teste mundo, 
largissima vestras pietatis abundantia 
repleat.’* 

® M. G. H., * Libelli de Lite,’ vol. 
ii., ‘ Benonis aliorumque cardinalium 
Scripta,* iii. 0 : “ Vel si iubentis sunt 
non recte divisisti, dum preceptum 
adversus provinciarum regem com- 
positum csesari oposuisti, quasi nulla 
sit diflerentia ctesaris et cuiuslibet 
provincialis regis.” 

» M. G. H„ Legum, Sect. IV., Con- 
stitutiones, vol. i. 161. 

« Id* id. id., vol. i. 216 (1162): 


Fridericus divina favente dementia 
Romanorum imperator augustus. Cum 
Romani imperii dignitas, sicut nulH 
mortalium in dubium venit, per se 
principaliter ac singulariter nullo nisi 
divino innixa podio, totius honestatis 
ommumque virtutum sit adornata ful- 
goribus, tanto comparacione soHs, quam 
habet ad alia sydera, excellentiori 
gloria et magnitudine omnia regna 
et reliquas potestates vel dignitates 
videtur prsecellere, quanto illustrium 
principum ac sapientum virorum, 
qui portant orbem, ampliori numero 
et merito decoratur.” 
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claimed to have been duly elected. Frederick maintained that 
in such a circnmstance the emperor had the responsibility of 
taking the proper steps to prevent a schism, and he therefore 
called together a council at Pavia to inquire into the matter and 
to decide which of the two claimants had a just title. It is in 
the letter of invitation to the German bishops that he uses the 
strongest phrases about the position and dignity of the empire. 
When Christ, he says, was content with the two swords, this 
pointed to the Eoman Church and the Eoman Empire, for it is 
by these two that the whole world is ordered in sacred and 
human things. For as there is one God, one pope, one 
emperor, there must be one Church. And thus it is the 
Eoman emperor who must take measures to provide a remedy 
for this great mischief. He has therefore called together an 
assembly of the bishops of the empire, and of the other king- 
doms, France, England, Spain, and Hungary, in order that they 
should in his presence decide which of the claimants should 
lawfully rule over the universal Church.^ 

We are not here concerned with the question of the relation 
between the secular and the ecclesiastical authorities which 
was raised by this attempt to deal with the disputed succession 
to the papacy, we deal with Frederick’s letter here only as 
illustrating his assertion of a special and unique position of the 


1 M. G. H., Legum, Sect. IV., Con- 
stitutiones, vol. L 182, * Encyclica In- 
vitatoria ad Episcopos Teutonicos ’ : 

Quod in passion© sua Christus duobus 
gladiis contentus fuit, hoc in Bomana 
ascclesia ©t in imperio Romano credi- 
mus mirabili providentia declarasse, 
cum per haec duo rerum capita et 
principia totus mundus tarn in divinis 
quam in humaiiis ordinetur, Cumque 
unus Deus, unus papa, unus imperator 
sufficiat, ©t una sscclesia Doi esse 
debeat, quod sine dolor© cordis dicere 
non posaumus, duos apostolicos in Bo- 
mana ascclesia habere vidomur. 


N© itaque in tantae discrimin© dis- 
oordia universalis ascclesia periclitari 
possit, Bomanum imperium quod ad 


remedium tarn perniciosi mail divina 
dementia providit, universorum saluti 
debet sollicite provider© et, ne tanta 
mala in secclesia Dei premineant futuria 
casibus sollerter obviare. . . . 

curiam sollempnem et geueraiem con- 
ventum omnium ascclesiasticoram 
virorum in octava epiphanias Papise 
oelebrandam indiximus, ad quam am- 
bos qui se dicunt Bomanos pontihees 
vocavimus omnesque episcopos imperii 
nostri et aliorum regnorum, Erancias 
videlicet, Angliss, Hispanise atque 
Ungarias, ut ©orum in presentia nostra 
iusto deciaretur examine, quis illorum 
regimen universalis aecclesise de iure 
debeat obtiaere,’* 
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empire. ' If we were to take, the encyclical letter to the" German 
bishops alone, we might well think that Frederick definitely 
claimed that the ■ empire- stood above all ■ ' other political 
. authorities. When, however, we take account of the other 
documents relating to the Goiincil of Pavia, we observe that' his 
tone is somewhat different. His letter to. Henry II. of' England, 
has been preserved, and it is noticeable that in this the more 
pretentions phrases about the position of the empire are 
omitted, and that he confines himself to the invitation to send 
as many of his bishops and abbots as possible to the meeting at 
Pavia, that they may assist in restoring the peace of the Church.^ 
And in another of these documents, a letter addressed to the 
Axchbishop of Salzburg asking him to postpone his recognition 
of either of the claimants to the papacy, he tells him that he 
has entered into communication with the Kings of France and 
England, and asked them also not to accept either of the 
claimants unless he had been recognised by them all.® 

There is, however, a passage in a letter of Henry II. to 
Frederick I, cited by Bahewin, which seems to recognise the 
superior authority of the emperor in a very large sense ; he 
speaks of the emperor as having the right to command, and 
assures him that he will not fail in obedience.® And Eoger 
of Hoveden relates that Eichard I. of England being a prisoner 
in Germany, and in order to procure his release from captivity, 
handed over his kingdom of England to the Emperor Henry YI., 

1 M. G. H., Legum, Soot. IV.» Con- nostris temporibus incolumis in summa 
stitutiones, voL i. 183 : “ Set quia hoc tranqnillitate possit permanere.” 
iam diu desidorabile votmn nostrum ^ Id. id. id., voL i. 181 : ‘‘Becetero 
necessari© cnr© prepediunt, dilectionem noster predictus legatus hoc verbnm 
tnam modis qnibus possnmus exora- ©lectionis d© Bomano pontific© in cordi- 
tum esso cupimus, qnatinus d© vener- bus eomm it-a firmabit, ut ipsi una 
abiii coilegio episcoporum rogni tui ©t nobiscum unum inde velint et sapiant, 
abbatum aliorumqu© orthodoxorum, nec in aliquam personam favorem suum 
quorum sapientia ©t religion© Angiorum tarn subito ponant, nisi quam nostrum 
prefuiget ecclesia, quotquot potes, nobis trium unicus laudaverit assensus.*’ 
transmittas et praedicto sacro conventui ® Bahewin, * Gesta Friderici, Im- 
interesse facias, ut ©orum ceterorumqu© peratoris,’ III. 7 i “ Begnum nostrum 
©cclesiastioorum virorum salubri dio- vobis ©xponimus. . . . Vobis imperandi 
tant© consilio unitas Romanas ascclesise, cedat auctoritas, nobis non deerit vol- 
©o mediant© qui facit utraqu© unum, untas obsequendi,*’ Cf. Bryce, ‘Holy 
reformetur ©t status ecciesiarum nulla Boman Empire,* p. 186, not© k. 
deinceps dissensionum turbine coilisus, 
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as to tlie Lord of all,” and that the emperor ..then invested Mm 
with it on the terms of the payment of an anmial tribute.^ He 
adds that the emperor released him from this on Ms deathbed, 
but he also mentions that Bichard was summoned in virtue of 
his oath and faith to be present at Cologne in 1197, as being a 
chief member of the empire, to take part in the election of 
Henry YI.’s successor, and that he sent envoys to represent 
him.® 

It is diffieuit to say what credit is to be attached to this 
story; if it is true, it has to be observed that Biehard was 
acting under compulsion. But it is possible that there may be 
some confusion about it, as Bichard was at the same time 
invested, according to Hoveden, with the nominal kingdom of 
Arles by Henry VI.® There may be some confusion, and it is 
possible that it was in this connection that he was summoned 
to the election. 

Such are some of the most important ilustrations of the 
survival in the eleventh and twelfth centuries of the conception 
of the emperor not only as holding a position and authority 
different from that of all other rulers, but as in some sense the 
supreme lord of a united world, as representing the conception 
of a political unity of the civilised world. It must be observed 
that with the exception of the last passages, all of these phrases 
represent the opinion or feelings of those who were emperors, 
or members of the empire. When we turn to the consideration 
of the question how far the sentiments of men in other western 
countries corresponded with them, we find ourselves in a some- 
what different atmosphere. 

^ Koger of Hoveden, ‘ Chronicle** ed. regntim Angliae prsedictum, tenendnm 
Bp. Stubbs, Bolls Series, vol. iii. p. 202, de ipso pro quinque milHbus iibrarum 
A.i>. 1193 : “ Ricardus rex Angliae in steriingorum singulis aimis de tribute 
captione Henrici Bomanorum impera- solvendis, et investivit eum inde im- 
toris detentus, ut captionem illam perator per dupHeem cnicem de auro. 
evaderet, consilio Alienor matris suae, Sed idem imperator in morte sua d© 
deposuit 80 de regno Angliee et tradidit omnibus his et aliis conventionibus 
iilud imperatori sicut universorum quietum clamavit ipsum Rieardum 
domino, et investivit eum inde per regem Angliae ©t haeredes suo».*’ 
pilieumsuTim ; sed imperator sicut pras- * Id. id., vol. iv. p. 37. 

locutum fuit, statim reddidit ei, in ooa- * Id. id., vol. iii. p. 225. 

spectu magnatmn Alemannise et Ai^Hae, 
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There has survived a very significant letter written in 988 by 
Gerbert (afterwards Pope . Sylvester II.), in the name of Hugh, 
King of Prance, to the Emperor of Byzantium, which indicates 
very clearly the attitude of the newly established kingdom of 
the Western Pranks. It is- possible, indeed, as M. Ha vet has 
suggested, that the letter was never actually sent, but it. is 
hardly the less significant. It expresses the desire for close 
and friendly relations, and, in order that these may be secured, 
proposes a marriage between Bobert,; the , son , of the' Prench 
king, and the daughter of one of the emperors, and assures them 
that the French king will resist any attempt on^ the part either 
of the ‘‘Gauls” or the “Germans” to attack the Eoman Em- 
pire.^ It is no doubt very probable that the project of a matri- 
monial alliance with Byzantium was suggested by the marriage 
of Otto II. with Theophano, and that the letter may represent 
nothing more than a project of Gerbert’s for the glory of the 
Prench kingdom. But the recognition of the Easterns , as. 
rulers of the Eoman Empire, and the undertaking to defend 
it against a possible attack on the part of the “ Germans,” are 
very significant of the attitude of the Prench- kingdom. ■ ,, 
in a, curious poem by Adalbero, Bishop of Laon, there are 
some lines which ' seem to assert the dignity of the French 
kingdom: and its independence.^ . In a letter of William, the 
Abbot of St Benignus, at Dijon, addressed as has been thought 

^ Gerbert, Epistoisa, 111 : “ BasiHo bona fiant perpetua, quoniam est nobis 
et C, imperatoiibus orthodoxis, Hugo umcus fiiius, et ipse rex, nec ei parem 
gratia Dei rex Francorum. in matrimomo aptare possurnus propter 

Gum nobilitas vestri generis, turn affinitatem vicinorum regum, filiam 
etiam gloria magnorum actuum ad sancti imperii prsecipuo affectu 
amorem vestrum nos hortatur et cogit. quasrimus.’^ 

li quipp© ess© videmimi, quorum ami- ® Adalbero, Bishop of Laon, ‘ Car- 
citia nihil dignius in humanis rebus men,* 389 ; — 

possit existimari. Hanc sanctissimam “ Begnum Francorum reges sub tem- 
amicitiam iustissimamque soeietatem pore patrum 

sic expetimus, ut nec regna, neo opes Subjugat, et semper sublimi poliet 
vestras in ea requiramus : sed baec honor©, 

conditio, quje nostri iuris sunt, vestta Begum scejjtra patrum nuliius sceptra 
efficit. Magnoque usui, si placet, 

nostra coniunctk) ei’it, magnosque Quisque regit, gaudens virtutibus, 
fructus aSeret. Etenim nobis obstan- imperat ajque 

tibus nee Galius, nec Germanus fines No-yimtis imperium iarn regibus esse 
lacesset Romani imperii. Ergo ut haec fugatum.*’ 

VOL. III. 


m 
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, to. Pope Jolin XIX. (1024-1083'), lie. .asserts ttiat tiie Boman 
Empire, wMeli once ruled over tlie whole world, is now broken 
■ up, and is ruled by many kings, and that the power of binding 
and ' loosing in heaven and earth belongs to the Jurisdiction of 
St' Peter.^ ' We. are not now concerned with the ecclesiastical 
question, but the emphatic assertion of the contrast between 
the xinity of the ecclesiastical authority and the fragmentary 
and divided nature of political authority is very noteworthy. 
And again, while as we' have seen St Peter Bamian in some 
places speak as though the world was united under the rule 
..'of the one emperor' and the .one Pope, in, another work .he, 
expresses himself very . differently, and contrasts the one Pope 
: whon*iiie,s over the world with the many kings whose authority 
is li'mited:to .their particular territories, and explains that this 
is the reason why ■ the death of the Pope, is notified throughout 
hhe world, while .there is no reason why the^ death' of a king 
shonld: b.e^thns' annome^^^^ ■ , ■ 

There is then some evidence that the idea of the. unity of the 
world continued to influence men’s thoughts and expressions, 
that the tradition of the universal empire of Borne, and the great 
unity of the Garolingian empire was never wholly lost, and that 
from time tO' time it was asserted by emperors, or those who 
were under the imperial rule. ; On the other hand, we find occa- 
sional statements which seem' to- repudiate the conception of a 
unity of political control, and we can find no examples of any 
attempt seriously and practically to assert this. This does not 
mean that there was no conception of a unity of the Christian 

^ William of Dijon, Epistle (in oludat, quia quilibet imporator ad 
Rodolphus Glabor, Hist., iv. II: papfe vestigia corroit, tanqimm rex 
•* Quoniarn licet potestas Romani im- regum, et priiiceps imperatorum, cunc- 
perii, qusB olim in orbe terraruxn tos in came viventes honore ac dignitate 
monarches viguit, nunc per diversa prseeellit. . . . Porro quia terroni prin- 
terrarum loca innumeris regatur seep- eipes regni sui quisque ut dictum est, 
fcris, iigandi solvendique in coelo et limitibus includuntur, causa non est cur 
in terra potestas incumbit magisterio per alienas rnundi x->^ovineias eorum 
Petri,** obitus diffundatur ; papa vero, quia 

* St Peter Damian, * Opusoulum,* solus est omnium ecclesiarum univer- 
xxui, 1 1 Ad quod facile respondetur, sails episcopus, cum luce privatur, mors 
quia cum uims omni mundo papa prae- eius per ampla terrarum regna diffun- 
sideat, regos autom plurimos in orbe ditur.” 
terrarum sua cui usque regni raeta con- 
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and civilised world. We slaail have to consider this - more care- 
fully wlien in our next volume we endeavour to deal with the 
question of the relation of the spiritual and temporal powers. 

It is important to observe that, althongh there has been 
preserved a great , mass of political writing of the eleventh and 
twelfth centuries, it is only in a few incidental phrases that we 
find any trace of the conception - of a political unity of the 
world. It is not till the latter part of the, thirteenth century, 
or rather till the fourteenth century, that the conception of a 
universal empire takes an important and conspicuous place in 
political theory— that is, not until it had ceased to have any 
relation to the actual political circumstances of Europe. Wliat 
may have been the conditions under which the idea of political 
unity became important, just when the actual development of 
the modern nationalities was rendering it practically impossible, 
we cannot at present consider, though we hope that we may be 
able to deal with this later. 

The truth is that, if we are to be in a position to consider 
this whole question seriously, we must begin by taking account 
of the actual trend and movement of European civilisation 
during the Middle Ages. As soon as we make the attempt to 
do this we shall recognise that the most important aspect of the 
living growth of the centuries, from the tenth to the sixteenth, 
was the development of the great nationalities of Europe out of 
the chaotic welter of incoherent tribes. For a moment these 
had been united by Charles the Great under the Frankish 
lordship, but the unity was merely artificial and apparent. 
Once his great mind and strong hand was removed Europe fell 
back into confusion, and it was only slowly out of the complex 
of oppositions and sympathies that there arose the various 
European nationalities. The movement was thus both towards 
unity and towards division, unity within certain areas, and the 
political separation of these great areas from each other. 

'Bo doubt the position of the emperors and their relation to 
Eome gave them a place which was formally different from that 
of other European rulers, and it is probably true to say that 
few men would have doubted that this gave them a certain 
.priority or precedence. But the position of the new monarchies 
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was In .the main that of independent states,, recognising no 
authority 0¥er them bnt that of God. We are therefore driven, 
to the conclusion that while the tradition of a universal empire 
was not dead in these . centuries, and while in those parts of 
Europe which were closely connected with the Empire the 
conception was always more or less present to men’s minds, it 
is yet impossible to recognise that during the eleventh and 
twelfth centuries the conception had any living part in deter- 
mining either men’s ideals, or the principles and theory of the 
structure of society.^ 


^ For a further discussion of this question, see vol. v. Part I. chap, 10, 
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CHAPTER VIIL 

SUMMARY. 

IHBK.B are tliree great conceptions expressed in the political 
literature of the Middle Ages, so far as we have yet examined 
it. The first is the principle that the purpose or function of 
the political organisation of society is ethical or moral, that 
is, the maintenance of justice and righteousness. We have 
seen in an earlier volume that this was continually and em- 
phatically maintained in the political literature of the ninth 
century, and our examination of the general literature of the 
eleventh and twelfth centuries, and of the feudal law books to 
the thirteenth, has been sufficient to show that no one ever 
seriously questioned it. If there has been any doubt among 
modern scholars it has arisen from a misunderstanding as to 
the influence of St Augustine on the mediaeval theory of the 
state, and from a hasty interpretation of some phrases of 
Hildebrand. 

'Eo doubt there lay behind St Augustme’s treatment of the 
state a real difficulty which had its origin in the fact that, as we 
can see in the later philosophical systems of the ancient world 
and in the Christian theory of life, men had become more 
clearly aware of the existence of characteristics of human 
nature and personality which cannot be adequately expressed 
in the terms of the political organisation of society. It is 
this new apprehension of the nature of human life which is 
struggling for expression in St Augustine's ‘De Oivitate Dei.' 
His apprehension is often profound, but the expression of it 
is sometimes ; /Crude and ' ill-considered. As we have seen in 
the first volume," St. Augustine at times seems to deny to the 
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State as sucli the character of jnstice, though at other times he 
speaks ia different terms.^ But the difficulty is not to he 
measured by these hasty phrases of St , Augustine. The diffi- 
culty lay in the fact that men had begun to apprehend that 
there are'' aspects of the moral and spiritual life which the 
coercive machinery of the state cannot adequately represent. 
This is no doubt the princixile which lay behind the develop- 
ment ol the conception of the independence of the spiritual 
power. ■ It was conceived of as the embodiment of moral and 
spiritual ideals which could not be adequately represented by 
the temporal powmr. When the distinction was crudely con- 
ceived, the former was spoken of as being concerned with 
“ divine ” things and the latter with secular/' We cannot 
here discuss these questions adequately, we slial have to 
return to them when in our next volume we deal with the rela- 
tions of the ecclesiastical and political powers in the Middle 
Ages. We can, however, recognise at once that behind the 
formal aspects of this question there lay great and profound 
difflcnlties, difficulties for which we have not yet found any 
complete solution. 

It is necessary to recognise the existence of real perplexities 
for the medigeval political thinkers. But, having done this, we 
must also recognise that the broad common-sense of these men 
refused to allow itself to be entangled in these perplexities to 
such an extent as to admit any donbt whether the State had 
a moral character and purpose. It is clear that no mediseval 
thinker seriously doubted the moral function of the State, and 
that this moral function was the securing and maintaining of 
justice. Even when Hildebrand urged that the State had its 
origin in sin, he did not mean that the State was sinful. It 
may have been sin which made it necessary, but also it was 
the remedy for sin, the divinely appointed remedy for the 
confusion which sin produced, the means of curbing and 
restraining the sinful passions and actions of men. 

This is the real meaning of the doctrine of the Hew Testa- 
ment, and the Fathers, and of the Middle Ages, that the author- 
ity of the king is a divine authority. He is God's minister for 

1 Cf. vol. i. pp. 164-170. 
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the pimislmient of the wicked and the reward of the good. It is 
true that here again a certain^ confusion had crept; iHj owing 
mainly to some , rash phrases of St Gregory the ■ Great, and, 
as we have' seen, there were some even in the Middle Ages 
who were carried away by this tradition into the impossible 
theory that the anthority of the king was in such a sense . divine,' 
that he was responsible only to God, and tha.t it was always 
unlawful to re.sist him even when his conduct was imjnst .and 
illegal. But again the robust good sense of the mediaeval 
political thinkers and the force of circumstances connteracted 
this influence. They believed firmly in the divine nature of the 
state, they looked upon the ruler as God’s representative and 
servant, but only so far as he really and in fact carried out the 
divine pnrpose of righteousness and justice. 

This, then, was the first principle of the political theory 
which we have been considering. And the second is closely 
related to the first, for it is the principle of the supremacy of 
law as the concrete embodiment of justice. Mediaeval thinkers 
upon politics were not disturbed by some of our modern 
perplexities, they were satisfied to regard the law of any 
society as the expression of the principle of justice for that 
society. It is very difficult for us to put ourselves back into 
the mood and temper of these times ; we look upon all legal 
regulations as being at the best reasonable applications of 
general principles which make for the wellbeing of human life, 
we look upon laws as the expression of the judgment of the 
legislative authority, representing more or less adequately the 
judgment of the community, and normally we recognise the 
laws as reasonable, though not necessarily the best possible; 
we take them to be rules laid down by men yesterday or 
to-day, and perhaps to be changed to-morrow. Our difficulty 
is to make it clear that there ought to be, and to feel certain 
that there is, a real moral sanction behind them, and that 
they justly interpret the actual needs of society. To the men 
of the Middle Ages the law was a part of the local or national 
life ; it had not been made, but had grown with the life of the 
community, and when men began to reflect or theorise on the 



184 POLITICAL THEORY : llTH & 12TH CENTURIES* [PAET H, 

nature of law, they assumed that these ■customary .regulations 
represented the principles of justice. 

' To the medisevai political theorist then the supremacy of 
justice meant the supremacy of law, and though the expression 
of this conception by' John of Salisbury is stronger and more 
systematic than' that of most liters of the' period which 
we have been considering, yet it does not really go beyond 
their .'principles.'' "To them the conception of a,ii' arbitrary 
authority was. simply nnthinkabie, the distinction between the 
Mng' who^ governs according to law and the tyrant who violates 
it, .was not a rhetorical phrase, but the natural and normal 
expression' ' of their whole mode- of thought. ' 

' And if' we now compare the conceptions which are embodied 
in .the general ' political literature with those of the. feudal 
lawyers, we find that they are substantially identical. Indeed 
■ Bracton 'and the authors of the Assizes of the Court of 
Burgesses of Jerusalem speak as sharply and definitely as John 
of Salisbury. ' ‘‘There is nO' king where will rules and not law,” 
“The king" is under God and the law,” “La dame ne le sire 
n’en est seignor se non dou dreit,” these phrases are as un- 
equivocal as those of John of "Salisbury, and their doctrine is 
the doctrine of all feudal lawyers. 

The third great principle of mediaeval political theory is again 
related to the others, and it is the principle that the relation 
between the king and the people is founded and depends upon 
the mutual obligation and, agreement to maintain justice and 
law. We have considered the clear and somewhat harsh terms 
in which this is expressed by Mamegold of Lautenbach. It may 
be urged that he represents an extreme position which was not 
generally approved/ but we must not allow oui'selves to be 
misled into the judgment that the principles which he expressed 
were strange or unfamiliar. On the contrary, it is clear that 
he was only putting into definite if hard form a principle which 
was generally assumed as that which determined the relations 
between subject and ruler. This is, we think, the conclusion 

^ Cf. Gerhoh of Reichersberg, ‘ Epis- ‘ Ubelii d© Lit©,’ voL Hi. pp. 232, 233. 
Ms ad Ixmocentium Papam.* M. Q. H.* 
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whichL must be drawn from the literature which we have Just 
been examining, and our Judgment is only confirmed when we 
turn to the strictly feudal literature. The feudal obligation may 
have once been conceived of as one of unconditional personal 
loyalty, but, as we find it in the feudal law books of the twelfth 
and thirteenth centuries, it is clear that this loyalty was limited 
and conditioned by the principle of the necessary fidelity of lord 
as well as of vassal to the mutual and legal obligations which 
each had undertaken. 

Manegold may express the principle in one way, John of 
Salisbury in another, and the authors of the Assizes of Jeru- 
salem in a third, but their meaning is the same. Manegold 
speaks of deposing the ruler who has broken his contract, John 
of Salisbury of the lawfulness of slaying the tyrant, the authors 
of the Assizes of refusing to discharge any of their feudal 
obligations to the lord who refuses to do justice to Ms vassal 
according to the law and the judgment of the court ; the forms 
of expression are dif erent but the principle is the same. The 
mediaeval conception of contract is not a speculation of a 
pseudo -Mstorical kind, related to some original agreement upon 
which political society was founded, but rather a natural and 
legitimate conclusion from the principle of the election or 
recognition of the ruler by the community, and the mutual 
oaths of the ceremony of coronation ; it is an agreement to 
observe the law and to administer and maintain justice. 
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His theory of temporal power, 9, 10. 

Mistaken interpretation of his 
phrase about “ contract,” 12. 

Question of his influence on mediae- 
val theory of somne and nature 
of political authority, 93, 94, 

Denies that justice is necessary 
quality of the State, 106. 

No trace of this conception in 
eleventh and twelfth centuries, 
106. 

Cited as affirming duty of obedience 
by Christian men even to un- 
believing emperors like Julian, 
122 . 

His omission of justice from the 
theory of State has no real in- 
fluence in Middle Ages, 181, 182. 

Augustus, Emperor : Forbade men to 
call him lord, 145. 

Authority, Political — 

Vulgar impression that it was 
looked upon as irresponsible and 
arbitrary in Middle AgevS, 30, 31. 

Its relation to law and justice in 
feudal theo]^, 30-40. 

Its divine origin and nature, 92-105. 

Question of the influence of St 
Augustine on mediasval theory 
about this, 93, 94, 106, 114. 

Phrases of Gregory VII. which seem 
to deny its divine nature, 94, 96, 

; ■■97." 

Phrases of Gregory VII. which 
represent another view, 94-96. 

Condemnation of Gregory VII. ’s 
phra-ses by Hugh of Fleury, 98. 

Writings which seem to support 
Gregory VII. ’s phrase — ‘ De 
Ordinando Pontifice,’ 98 ; Ber- 
nald, 99 : Deusdedit, 99. 

Normal mediaeval view that it is 
djHdne in origin and nature, 100- 
iO.5. 

! lustrations of this form-— Atto 
of Vercelli, 100 j Wippo, 100 ; 
Peter Damian, 100 ; Gerhoh of 
Reichersbei'g, 102 ; John of Salis- 
bmy, 102 ; Manegold, 103 ; 
Honorius of Augsburg, 103, 104. 

Its moral function, 106-114. 

Its purpose to secure justice, 106. 


Its relation to beginning of organ- 
ised society, 106, 107. ' 

Illustration of its moral function — 
Abbo of Fleury, 108; Ratherius of 
Verona, 108, 109 ; Wippo, 109 ; 
‘ De Unitate Ecclesise Conser- 
vanda,’ 109, 110; Hugh of 

Fleury, 111; Manegold, 111, 
112 ; Berthold of Constance, 
112,113; Lambert of Hersf eld, 
113, 114 ; John of Salisbury, 113.^ 

Theory of the “ Divine Right,” 
115-124. 

Theory of relation of political autho- 
rity to Justice and law, 126-146. 

Distinction between king and 
tyrant, 126, 127. 

Illustrated from John of Salisbury, 

126, 127. 

No king without justice, Ratherius 
of Verona, 127. 

Relation of king to law, Wippo, 

127, 128. 

Justice and law necessary for politi- 
cal authority, illustrated from 
Lambert of Hersfeld, 130, 132 ; 
Bruno, 131 ; Berthold of Con- 
stance, 132 ; Herrand, 133 ; 
Hugh of Fleury, 134; ‘ Tracta- 
tus Eboracenses,’ 136 ; Mane- 
gold, 136; John of Salisbxary, 
137-146. 

Constitutional theory of political 
authority, and theory of con- 
tract, 147-169. 

Three fundamental conceptions of 
mediaeval political theory, 181- 
186. 

Beaumanoir, 22. 

All pleas determined according to 
custom, 42. 

Great feudatories and King of 
France bound to maintain cus- 
toms, 42. 

Tests of legally valid custom, 42. 

Ambiguity in his view of legislati ve 
power, 48, 49-61. 

Maintains original freedom of all 
men, 49, 90. 

Account of creation of kingship, 49. 

His use of the word “ souverain,” 
60,84. 

King can make ** establissemens ” 
for the whole kingdom, 50. 

Legislation must be for the common 
good, and par tres grant 
conseii,” 60, 51, 

Mutual obligations of vassal and 
lord, 63, 64. 

Violation of these involves loss of 
fief or homage, 64. 

Feudal court is composed of vassals, 
64, 65. 

Court is judge in ail cases between 
an individual vassal and the 
lord, 64, 65. 
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Cases between whole body of 
vassals and their 'lord go to 
lord’s councii and to king as 
overlord, 64.. 

Cases cannot go to overlord till 
they have been considered in 
court of lord, 65. 

Lord can take no part in court when 
it considers a case which ho 
brings against his vassal, 65. 

In Beauvoisis lord is in no ease 
Judge in his court, 65. 

Vassal can renounce his fief and 
challenge his lord, 65, 66, 185, 

Lord can renounce homage and 
challenge vassal, 66. 

Obligation to follow lord in battle 
does not hold against overlord or 
kin^, 80. 

King is supreme over all jurisdic- 
tions and persons, 84. 

Any on© can be summoned before 
king’s court “ pour defaute de 
droit ou pour fans jugement,” 84. 

Origin of slavery in violence, &c., 
90. 

All men in the beginning free, 90. 

Emancipation a good thing, 90. 

Beneficium, its place in development of 
feudalism, 23, 24. 

Beowulf, 23. 

Bernald — 

His treatise ‘ Do solutione iuramen- 
torum,’ 99. 

If Pope has authority to depose 
patriarchs, he has the same 
authority over secular princes, 
99. 

Dignity of secular prince, of human 
rather than divine origin, 99. 

Berno, Abbot of Beichenau : Addresses 
Emperor Henry II. as lord of lands 
and sea, 171, 172, 

Berthoid, Duke of Carinthia: Admits 
justice of complaints against Henry 
IV., but urges that they should be 
submitted to meeting of all the 
princes, 156. 

Berthoid of Constance — 

Restates St Isidore’s distinction 
between king and tyrant, 1X2, 
132. 

Beports that some clergy main- 
tained that neither Pope nor 
any other authority could judge 
kings however unjust, 119, 132. 

Maintains that this opinion was 
absurd, and urges difierence be- 
tween king and tyrant, 132, 

Reports that at councii of Porch- 
heim princes at first assumed 
that Gregory VII. had finally 
deposed Henry IV., but papal 
legates deny tliis, 158. 

Deposition of Henry IV. and elec- 
tion of Rudolph of Suabia by 
princes at £'or<mheim, 158.: 


Bracton — 

Reverence due .from vassal to lord, 
27. 

Relation of authority of king to 
justice and law, 34-37. 

King is vicar of God, 34, 35, 67, 68, 
69,73, 85. 

King has no equal or superior in his 
kingdom, 35, 38. 

King is bound by the law, 35. 

Influence of Roman law on Brac- 
ton, 36, 37, 67, 70 inote 2). 

King is under God and the law, 38, 

39, 67, 68, 70, 72, 73. 

Discussion of coronation oath, 34, 

40. 

King is God’s servant when he 
does right, but the servant of 
the devil when he does wrong, 
35, 73. 

There is no king where will rules 
and not law, 38, 67 . 

English law is custom, 41, 42, 48. 

Legislation the act of king, great 
men, and the whole common- 
wealth, 48. 

Laws approved ** consensu uten- 
tium,’’ 48. 

Laws can only be changed or abol- 
ished with consent of those by 
whose counsel and consent they 
were made, 48. 

They may be improved without 
this, 48. 

Mutual obligations of lord and 
vassal, 27, 66. 

Disputes about these decided in the 
court of the lord, with appeal to 
county court, and, by permission 
of king, to his court, 66. 

No man can dispute the king’s 
charters, 70. 

King is compared to the least in 
receiving justice, 71, 73. 

Assize of “Novel Disseisin” can- 
not be demanded against him, 

“ Universitas regni ” and “ Baron- 
agium ” may correct the king’s 
action, 71, 73. 

Probably interpolated passage 
which says that the court is 
the king’s superior, 72-74. 

Cites phrases drawn from St Isidore 
of Seville about king as tyrant, 
73 . ' ■ 

King has “ordinary” jui'isdiction 
over all men, 84. 

No difference between men before 
God, but only before men, 90 
(note 1). 

Bruno, St, Bishop of Wurzburg — 

Quotes piirase from Cassidorus’s 
Commentary on Psalms that king 
transgresses only against God, 

118. 

No naan can judge him, 118. 
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Bruno, ‘ De Bello Saxonico — 

Report of speech of Otto to the 
Saxons, 131. 

Otto urges them to revolt in name 
of liberty and Justice, 131. 

No allegiance due to king who had 
broken Ms faith, 131, 132. 

Burke, Edmund : Overthrew theory of 
conventional nature of government, 3. 

Cadalous of Parma; Disputed election 
to Pfmacy, 172. 

Csesar, Julius : Treatment of his murder 
by John of Salisbury, 145. 

Caligula : Slain as tyrant, 145. 

Cambrai, ‘ Gesta Pontifioum Camera- 
ceiisium ’ : Order and jtrstice among 
men began with cities, 107. 

Canon law— 

Its influence on political theory of 
Middle Ages, 1. 

Restates Pauline and Stoic concep- 
tions of slavery, 5. 

Treatment of relation of spiritual 
and temporal authorities, 7. 

Possible influence on development 
of conception of legislation, 45, 
48. 

Capitals Tenementum ; “ Ligancia,” ac- 
cording to Glanvill, only made to lord 
from whom a man holds this, 79. 

Cardinals : Collection of epistles, &c., of 
the cardinals opposed to Gregory VII. 
and Urban II., 122. 

Cassiodorus ; King transgresses against 
God only, for no man can judge him, 
118. 

Cathulfus ; His phrase that king has 
image of God, bishop that of Christ, 
cited by Hugh of Fieury, 111. 

Charlemagne — 

Breaking up of his empire, 16, 75. 

Consequences of tMs, 16, 16. 

His attempt to unite the divided 
members of ancient empire, 170. 

Unity of his empire artificial, 179. 

Chryaippus : His definition of law cited 
by John of (Salisbury, 141, 

Chrysostom, St ; Saying that while 
people elect the king, once he is 
elected they cannot depose him, at- 
tributed to him ; but tMs really comes 
from “ Privilogium of Pope Leo 
VIII., 117, 122. 

Church. See Spiritual Power. 

Cicero — 

His repudiation of inequality in 
human nature, 4, 

Origin of cities and states, 107 
(note 3). 

His treatment of law as embodi- 
ment of Justice, and of function 
of the state to maintain law, 
quoted from ‘ De Civitate Dei ’ 
in treatise ‘De unitate ecclesias 
oonservanda,’ 110. 

St Isidore’s conception of diSer- 


enc© between, king and tyrant 
probably derived from .himj 126. 

Civilians — 

Restate Stoic and Pauline theories 
of human nature and sla\ ery, 5. 

Treatment of relation of spiritual 
and temporal authorities, 7. 

Law requires consent of those con- 
cerned, 48. 

Their defimtion of equity cited by 
John of Salisbury, 141. 

Comitatus, ; Its place in development of 
feudalism, 23, 24. 

Commendatio : Its place in develop- 
ment of feudalism, 23, 24. 

Consuetudines Feudorum — 

Feudal law book of Lombardy, 69. 

If vassal fails to discharge Ms obli- 
gation to his lord he loses Ms 
fief, 69, 60. 

Vassal can only be deprived of his 
fief for definite and proved 
offence, 60. 

Decision in such cases belongs to 
court of his peers or to court of 
emperor, 60. 

Coui't can compel lord to make 
restitution to Ms vassal, 60. 

Lord can only proceed against Ms 
vassal in coixrt, 60. 

Relation of these principles to 
“ Edictum de beneficiis regni 
Italic! ” of Conrad 11., 60 (note 
3). 

Conrad II., Emperor — 

His “ Edictum de beneficiis regni 
Italici,” 60 (note 3). 

Annals of Quedlinburg speak of 
chief men of Europe hastening 
to his court and of envoys of all 
nations hastening “ ad imperiale 
eius obsequium,’’ 171. 

Constitutional theory— 

And social contract, 147-169. 

Political authority dependent upon 
election or recognition of great 
men or oornniunity, 147, 

Is exercised normally with consent 
and counsel of groat men of the 
community, 147, 148, 164, 160. 

Illustrations of this principle in 
early Middle Ages in Gerbort 
(Sylvester II.), 148 ; Abbo of 
Fieury, 148, 149 ; in formulas 
of legislation of Empire, 149, 
150 ; in the eleventh and twelfth 
centuries, in Hermann of Reiche- 
nau, 151 ; Brinio, 161 ; circular 
letter of archbishops and princes 
on death of Henry V., 161, 152 ; 
Frederick I. (Barbarossa), 152 ; 
Sachsenspiegel, 153 ; formulas 
of legislation in Empire, 163, 
154 ; in France, 164 (note 4). 

Claim by princes of authority to 
judge and depose emperor, 166- 
169. 


IKDES. 


im 


Claim by princes , of authority to 
control government of Empire, 
159 , 160 . 

Political theory of Manegold with 
, regard to the conditions and 
limitations of royal authority, 
169 - 169 . . 

The Pactum,” in virtue of which 
the king is' appointed, 163-167. ' 

Eelation of this conception to 
“ Social Contract ” of tlie seven- 
teenth and eighteenth centuries, 
168 , 169 . 

Theory' of' mutual agreement to 
maintain law and justice by 
people and rujer, a fundamental 
part of political theory in the 
Middle Ag<~s,^ 184, 185. 

Coronation oath : King swears to main- 
tain justice and law, 33, 34-37, 39, 40. 

Coulanges, Fustel de, 11. 

Court, Decisions of — 

Test of valid custom, according to 
Beaumanoir, 42. 

Accepted as lavr in kingdom of 
Jerusalem, failing Assizes, 44. 

Court, Feudal — 

Is judge in all cases of dispute 
about mutual obligations of lord 
and vassal, 62-74. 

Composition of it, 64-66, 60-66, 72. 

ISdeans of enforcing the decisions of 
court upon lord, 56-66, 71-74. 

Cannot judge, according to Beau- 
manoir, in cases of dispute be- 
tween w’'hole body of vassals and 
ioni, 64. 

Relations of the court to the king, 
in Bracton, 71-74. 

“ Couronnement de Louis ” : Function 
of authority is to maintain justice, 32, 

Custom-—" 

Primary source of law, 41-46, 47, 

English laws are customs, according 
to Glanvill and Bracton, 41, 48. 

All pleas, according to Boaumaiioir, 
are determined according to 
custom, 42. 

Customs must be marintained, ac- 
cording to Beaumanoir, by feuda - 
tories and kings of France, 42. 

Tests of legal custom, 42, 

Assizes of Jerusalem based on cus- 
toms of various countries, 43. 

Cases in kingdom of Jerusalem to 
be decided by custom, failing 
Assizes, 44. 

Court for Syrians administering jus- 
tice based on their customs, 46. 

Dante : His conception of political 
unity of the world, 170. 

' De Civitate Dei ’ — 

Question of the influence of its con- 
ception of political authority, 93, 
94. 

Passages which deny that justice is 


a necessary quality .of the state 
never cited in eleventh and 
twelfth centimes, 106. 

Passages in it. from Cicero 'describ- 
' ing function of the , 'state , as 
maintenance of law and justice, 
quoted in treatise ' ‘ D© unitate 
ecclesise conservanda,’ 110. 

Declaration of Rights : Original con- 
tract between king and people, 168. 

‘ De Duodecim Abusivis Sasculi ’• — 

Fimction of king to maintain Jus- 
tice, 108. 

Cited bjj- Abbo of Fleury, 108. 

Probably of Irish origin, 108 
(note 1). 

Demosthenes : His definition of law 
cited by John of Salisbury, 141 . 

Deusdedit, Cardinal — 

Royal authority founded on human 
institution, with permission of 
Cod, but not by Hia will, 99. 

Refers to creation of monarchy in 
1 Samuel, 99. 

Divine origin and nature of political 
authoritv, 92-105, 115-124. 

“Divine Eight,” 10, 116-124. 

Conception that resistance to king 
is always unlawful, derived from 
some I’athors, and especially St 
Gregory the Great, 116-124. 

Conception set out by Atto of Ver- 
ceili, 117 ; by St Bruno of Wurz- 
burg, 118. 

Question raised in acute form by 
Saxon revolt of 1073, 118. 

Henry I V.’s reply to bull of deposi- 
tion by Gregory VII., 119. 

Maintained by some German clergy, 
119 ; by Wenrich of Trier, 119 ; 
by author of * D© unitato ecclesife 
conservanda,’ 120 ; by sup- 

f orters of Henry IV., 121 ; by 
igebert of Gernbloux, 122 ; by 
Gregory of Catino, 122. 
Domitian, Emperor ; His murdei', 146. 

Eglon, King of Moab : His murder, 145. 
Ekkehard Uraugiensis : Reports Henry 
IV.’s appeal to German bishops and 
princes against his son, 159. 

Election of King or Emperor — 

Abbo of Floury, 149. 

Authority of ruler normally de- 
pends upon election oi* recogni- 
tion, 160, 

This is true even in England or 
France, 160, 161. 

Elective principle finally established 
in Empii’e during Henry IV.’s 
reign, and at death of Henry V., 
161. 

Election of Henry IV. subject to 
condition that ha should prove a 
just ruler, 151. 

Principle laid down by council of 
Forchhoirn, 1077, 161. 
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Circular letter of German arch- j 
bishops and princes on death of 
Henry V., 151. 

Letter , of Frederick I. to- Pope 

, Eugenins .III.,- 152. 

Elective principle laid down in 
Sachsenspiegel for all authority, 

■ 163. 

Emperor. See, under King, 

Empire— ■ 

Conflict with Papacy, 7. 

Conception of a universal empire, 
170-180, 

England — 

English law is custom, 41, 42, 48. 

William the Conqueror requires 
oath of fidelity from all land- 
owners in England, 76. 

Fidelity to king always reserved in 
doing homage, 79. 

Election or recognition necessary 
for succession to throne, 150, 
16L 

Equality in human nature — 

In Stoics and Fathers, 3, 4. 

Treatment of the subieot by Beau- 
manoir, 49, 90. 

Eatherius of Verona, 88. 

Sachsenspiegel, 89. 

Schwabenspiegel, 89 (note 3). 

Bracton, 90 (note 1). 

Eugenius III,, Pope, 152. 

Ezekiel : Conception of individual re- 
sponsibility, 8. 

Fathers, Christian — 

Their influence on mediseval politi- 
cal theory, 3-10. 

Political institutions conventional 
not natural, 4. 

Freedom and equality of human 
nature always real, 4. 

Slavery a punishment for vice, 4. 

Private property conventional not 
natural, 6. 

Property the result of greed, and a 
remedy for it, 6. 

Proper tjr the creation of the State, 5. 

Almsgiving an act of justice not of 
charity, 6. 

Divine nature of political authority, 

9, 93. 

Political institutions, results of and 
remedies for sin, 97. 

Theory of “ Divine Right ” derived 
from some of them, 10, 116. 

Others draw sha^:> distinction be- 
tween king and tyrant, 116. 

Feudalism — 

Its influence on political theory of 
Middle Ages, i, 19-86. 

Takes shape in ninth and tenth 
centuries, 16, 16. 

Two principles, loyalty and con- 
tract, 21. 

Contrast between literary and legal 
conceptions of it, 21-23. 


Comitatus, Commendatio, Benefici- 
um, elements in it, 23, 24. 

Persona! loyalty of vassal to lord, 
24-29. 

Illustrated in * Raoul of Cambrai,’ 
. ' 24, 26, 28, 29. 

In Fulbert 'of Chartres, 25, 26 ;■ in 
Jean dTbelin, 26, 27 ; in Glan- 
vill, 27 ; in Bracton, 27. 

Conception of law and Justice in 
feudal law books, 30-40, 

Conception of source of law, 41- 
51. 

Conception of method of maintain- 
ing law, 62-74. 

Feudal ' system in its essence con- 
tractual, 74. 

The antithesis of absolutism, 74. 

Its anarchical and disintegrating 
tendency^, 75, 76, 86. 

Its origin in period when central 
government had broken down, 
76, 76. 

Gradual victory of national prin- 
ciple over the disintegrating 
forces, 76-86. 

Fidelity to king reserved in hom- 
age, 77-81. 

King recognised bjr all feudal jurists 
as having full jurisdiction over 
all persons, 81-86. 

Fidelity. See Loyalty. 

Flach; *‘ Le Gompagnonnage dans les 
Chansons de Geste,” 26 (note 2). 

Flanders, Count of : Case between him 
and city of Ghent, 66. 

Forchheim, Council of — 

Determines that German kingdom 
shall be elective, 161. 

Deposition of Henry IV., 158. 

Election of Rudolph of Suabia, 168. 

France — 

Kings of France and feudatories 
must maintain the customs of the 
kingdom, 42. 

Question whether legislative prac- 
tice of France was different 
from others, 49. 

Reservation of fidelity to king in 
homage, 79, 80. 

Election or recognition necessary 
for succession to throne, 151. 

Formtilic of legislation, with advice 
and consent of great men, 154 
(note 4). 

Frederick I. (Barbarossa), Emperor — 

Recognises his election and prom- 
ises justice, 162. 

Feudal constitution of Boncaglia 
made with counsel of great men, 
164. 

Admits that in grave matters he 
cannot act without consulting 
princes, 164. 

Phrases which claim universal 
authority, 173-175. 

Letter of Henry II. of England to 
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him which seems .to recognise 
this, 175. 

Frederick II., .Emperor : Case of his 
representative and the lord of Bey- 
rout, 57. 

Fiilbert, Bishop of Cliartres : His defi- 
nition of feudal obligations, 25, 26. 

Gelasius I., Pope — ' 

Statement of relation of spiritual 
and temporal autliorities, 6. 

Cited by Hugh of Floury, HI. 

Gerbert. See Sylvester 11. ■ 

Gerhoh of Reichersberg — 

Divine origin and authority of 
secular power, 102. . 

Condemns Manegold’s phrases, 184. 

Gerstengen : Meeting there between 
Saxon princes and those of the im- 
perial party, 157. 

Ghent : Case between the city and the 
Count of Flanders, 66. 

Girard of Seeste : War between him 
and King Amauri I., 77. 

Glanvill — 

Reverence of vassal for lord, 27. 

English law is custom, 41, 42. 

Laws of England though unwritten 
may properly be called laws, 46. 

Cites “ Quod prineipi placet, legis 
habet vigorem,” 40. 

Laws are promulgated by prince 
with counsel of gi*eat men, 46, 

Vassal perhaps entitled to defend 
himself against his lord, 61 (note 
1), 79 (note 4). 

Fidelity to king always reserved in 
Etigiand, in doing homage, 79. 

“ Ligancia ” only made to lord of 
whom a man holds his “ capital© 
tenementum,” 79. 

Government — 

A conventional institution accord- 
ing to Fathers, 3 ; and Stoics, 5. 

A result of sin, 5, 

Conception of it as natural by St 
Thomas Aquinas, 5. 

This had little influence till end of 
tlsirteenth century, 6, 6. 

Gratian : His dictum that no law is 
valid unless it is accepted by the 
custom of those concerned, 47, 48- 

Oregory, St, the Great — 

Probable reference to his statement 
of a heavenly hierarchy, by Hugh 
of Fie my, 98 (note 1). 

Source of the theory of the “Divine 
Right,’' 10. 

To his influence it can generally be 
traced in Middle Ages, 110; i.e.. 
At to of Vercelli, 117; Weiirich 
of Trier, 119; ‘Do unitat© 
ecclesife conservanda,’ 120. 

Gregory II., l^ope ; His action in re- 
straining Italians from revolt against 
Leo the Iconoclast, cited by Gregory 
of Catino, 123, 

VOL. III. 


Gregory VII., Pope — 

His phrases about sinful origin and 
character of secular authority, 94. 
Other phrases seem lo, recognise its 
divine origin and purpose, 91-96. 
Discussion of this apparent con- 
tradiction, 96-98. 

Excommunication of Henry IV. in 
1076, 157. 

Revolters wish to refer charges 
against Hemy IV. to him, 157. 

Gregory of Catino — 

‘ Orthodoxa defensio imperialis,* 
written in name of monks of 
Farfa, 122. 

Condemns all revolt against royal 
authority, 122. 

No saint oi Old or New Testament 
had ventured to condemn or de- 
pose king or emperor, even 
though a heretic, 122, 123, 

Pope Gregory II. restrained Italians 
from revolt against Leo the 
Iconoclast, 123. 

God only gives or takes away king- 
doms and empires, 123. 

Hadrian IV*, Pope : Disputed succes- 
sion on his death, 173. 

Harold, King of Denmark i Letter of 
Gregory VII., 95. 

Henry 11., Emperor — 

Constitution of 1022 issued by him 
along with great men, 150. 

Bemo of Reiclienau addresses him 
as lord of lands and sea, 171, 172. 

Henry II., of England-— 

ITrederick I. invites him to send 
bishops and abbots to Council of 
Pavia, 175. 

His letter recognising Frederick I.’s 
supremacy, 175. 

Henry III., Emperor — 

His conduct about Papacy attacked 
by a French Churchman, 98- 
Procures election of his infant son 
as king, subject to condition that 
he should prove a just ruler, 151. 
Wippo speaks of him as head of the 
world, 172. 

Peter Damian speaks of all king- 
doms of the world as subject to 
him, 172, 173. 

Henry IV., Emperor — 

Demands of Saxon and Thuringian 
revolters, 113, 130, 155. 
Maintains in his reply to Gregory 
VII.*8 bull of deposition that 
kings could only be judged by 
God, and only dojoosed for heresy, 
119. 

Civil wars of his reign check de- 
velopment of hereditary succes- 
sion to throne in Germany, 151. 
Development of constitutional con- 
ceptions in course of revolts 
against him, 166-159. 

H 
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Excommtmicated by Gregory VII., 
157. 

Deposition by princes at Forch- 
heiin, 158. 

His appeal to bishops and princes 
against. Ins son, 159. 

Henry iT., Emperor — 

Hereditary succession to German 
kingdom finally destroyed on liis 
. ... death, 151. 

Circular letter of Archbishops of 
Cologne and Mainz and other 
princes, arranging for election of 
successor- to him, 152. 

. .Henry VI., Emperor,;. Eoger- of Hove- 
den’s account of submission of Bichard 
I. of England to him as vassal, 176. 

Hermann, Bishop of Metz: Letters of 
Gregory VII. to him, 94-98, 

Herrand, Bishop of Hhlberstadt— 

His answer to Waitram of Nauxn- 
bnrg, written in name of Louis, 
Count of Thuringia, 133, 

Corrects misinterpretations of St 
Paiirs words about obedience to 
ruler, 133. 

Quotes Hosea as speaking of princes 
who reigned, but not as of God, 
133. ■ 

Obedience due to an ordered power, 
but government of Henry IV. 
could not be called ordered, 
133. 

No order wliere there Is not justice 
and law, 133. 

Hildebrand. See Gregory VII. 

Holofernes, tyrrant, 145. 

Honorius Angustodunensis— 

His treatise ‘ Sumraa Gloria,’ 103. 
Temporal authority not primitive, 
but established by God, 104. 
Temporal authority must be obeyed 
by clergy as well as laity, 104. 

Hoveden, Roger of — 

His story'of Richard I. making him- 
self vassal of the Emperor Henry 
VI., 175, 176. 

Richard I. summoned as Elector of 
Gorman Kingdom, 176. 

Hugh, King of France — 

Letter written in his name by Ger- 
bert, assuring Archbishop of Sens 
that ho proposed to govern with 
advice and judgment of his 
“hdeles,” 148- 

Letter written in his name by Ger- 
bert to Emperor of Byzantium 
recognising him as Roman em- 
peror, 177. 

Hugh, Abbot of Flavigny : Urges differ- 
ence between king and tyrant, prob- I 
ably from St Isidore, 133. 

Hugh, Monk of Flenry — 

Repudiates indignantly the asser- 
tion (probably Gregoij VII.’s) 
that royal authority is not of 
divine origin, 98. 


Statement of heavenly hierarchy, 
probably derived from Gregory 
the Great, 98 (note 1). 

Cites both St Paul and Gelasius, 

111 . 

Reproduces sajdng of Ambrosiaster 
and Catliulfus, that king has 
imago of God, bishops have tliat 
of Christ, 111, 134. 

Function of king is to maintain 
justice, &G.t 111. 

King has authority over al! bishops 
in his kingdom, as Christ is sub- 
ject, not in nature but order, to 
the Father, 111. 

■ Even heathen rulers must receive 
due honour, 134. 

Warns rulers that those who do not 
keep commandments of God are 
wont to lose their power, 135. 

People often revolt against such 
kings, 135. 

d’lbelin, Joan — 

Special obligations of vassal to 
lord, 26, 27. 

Coronation oath of King of Jeru- 
salem ; king swears to main- 
tain law and justice, and mexi of 
kingdom swear to maintain good 
usages and customs of kingdom, 
39, 

Account of origin of Assizes of 
Jerusalem, 43, 44. 

Failing Assizes, Court determines 
according to custom and the pre- 
vious decisions of Court, 44. 

Mentions Court for Syrians, 45. 

Mutual obligations of lord and 
vassal, 53-59. 

These are enforced by Court, 53- 
69. 

Breach of these involves loss of fief 
or service, 63, 

Discusses composition of feudal 
court, and especially the place 
of the lord in it, 64-56. 

Method of enforcing decisions of 
Court upon the lord, 56-59. 

Sub-vassals and inliabitants of 
cities and castles take oath to 
chief lord, 77. 

“Ligece” in kingdom of Jeru- 
salem only due to chief lord, 

77. 

Form of “ Ligece,” 77, 78. 

Sub-vassals must support chief lord 
against their immediate lord, un- 
less he refuses to do Justice in his 
Court, 78, 79. 

Sub-vassals must prevent their lord 
doing wrong to the chief lord. 

78, 79. 

Chief lord must protect sub-vassals 
against unlawful action of im- 
mediate lord, 79. 

Icelandic Sagas, 23. 
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Innocent I., Pope; Exercise of Justice 
upon criminals founded upon auth- 
ority of God, ,103. , 

Iristitutio Tiaiarii — 

Reference to it by John of Saiisbmy, 
141, 142. 

Its origi:n, 142 (not© 1). 

Isidore, St, oi S(3ville- — 

Distinction between ' king and 
tyrant, 116, 126, 132. , 

Probably derived from Cicero, 
126. 

James II., of England: Said by De- 
ebiration of Eights to have violated 
tiio original contract between king 
and people, 168. 

John of Saiisljury — 

Autlioriiy of prince comes from 
God, 102. 

Function of the prince is to main- 
tain justice and law, 113. 

Prince said to be “legis nexibus 
absolutus only because it is 
his character to do justice, 
113. 

Distinction between prince and 
tyrant, 127, 137, 138. 

Influence on him of Roman law, 

140. 

Interpretation of its phrases about 
relation of prince to law, 140. 
Nature and origin of law, its rela- 
tion to equity, 141. 

Definition of the commonwealth de- 
rived from * Institutio Traiani,’ 

141, 142. 

Relations of people to ruler, his 
theory in part aflected by St 
Augustine and St Gregorv the 
Great, 142, 143. 

Maintains tiiat tyrants have no 
riglits against people and may 
Justly be slain, 143-145. 
Examples of the fate of tyrants 
from Roman and Jewish history, 

' . 145. . ■ ■ 

Influence of classical literature and 
history oxi him, 146. 

Agreeiiumt of his principles with 
thost.'i of Assizes of Jerusalem and 
Maaegold, 185. 

■ Josiico et i*ict ’ — 

pj-ince is under the law, from which 
ho derives his privileges, 38 
(note 1). 

Vassal must bo judged in King’s 
Court by his peers, 63, 

Fidelity to King always reserved in 
homage, SO, 83. 

King has plenary j urisdiction every- 
where and always, 83. 

King holds of no one, 83. 

Julian, Emperor — 

.Henry IV. urges that Fathers had 
not judged or deposed him, 
thougn an apuSE-aie, 119. 

VOL. HI. 


St Augustine, cited by Imperialists, 
as afflrming duty of obedience 
even to an unbelieving emperor 
like him, 122. 

Justice — 

Its treatment in feudal law books, 
30-40, 

The principle which lies behind ail 
authority, 32-37. 

Its relation to law in feudal law 
books, 37-40. 

Is end of political authority, 106- 
114,. 

Justice and law necessary to 
political authority, 125-146, 

To govern . justly . is' to , govern 
according to law, 125, 126. 

Without justice there is no king 
but only a tyi'ant, 126. 

Maintenance of justice the first 
principle of mediicvai political 
theory, 181, 182. 

Supremacy of law as embodiment of 
justice, 183, 184. 

King — 

Theory of Divine Right of, 10. 

Contrast between Roman and Teu- 
tonic conceptions, 11, 

Contempt of king or overlord in 
feudal poetry, 28, 29. 

King is only “ seigneur dou dreit,” 
32. 

Swears to maintain law and justice, 
33 40. 

He is Vicar of God, Bracton, 34, 
35, 68, 69, 85; the Vicar of 
Clirist, Wippo, 100, 109 ; title 
used in ninth century, 115. 

He is the servant of God when he 
does right, of the devil when he 
does wrong, 35, 68, 73. 

He is bound by the law, 35. 

He is under God and the law, 38, 

■ "67." 

There is no king where will rules 
and not law, 38, 67. 

Account of creation of monarchy 
by Beaumanoii', 40. 

People to restrain the king if 
refuses to do justice, 52. 

Vassals to restrain the King of 
Jerusalem if lie does wrong, 52- 
59. 

Emperor liable to be judged by 
Count Palatine, 61. 

Vassal has right to rauko war on 
King of France if he refuses to 
do iiim justice in his Court, 
63, 72 

Bracton corrects misro}>ivsenta- 
tions of phi'aso “ Quod principi 
placet, &c.,” 6’). 

King has no equal or superior in 
his kingdom, 76. 

King is like the least when lie seeks 
justice, 71* 

N 2 
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Some maintain, according to Brac- 
toii, that IJniversitas regni et 
baroiiagiurn ’* may and should 
correct ids wrong actions, 71, 72. 

Court is king’s superior, probably 
a passage interpolated in Brac- 
toi!, 72-T t. 

Evi] kiiiu' a tyrant, Bracton, 73. 

Relation between king, as repre- 
siMiting the nation, and feudal- 
ism, 78-86. 

William the Conqueror requires all 
landowners to swear fidelity to 
him, 76. , , , 

Sub-vassals of kingdom of Jeru- 
salem rnust do “ligece ” to king 
only, 77, 7S. 

Fidelity to king always reserved in 
Engfaud, France, and Lombardy 
in doing homage, 79-81. 

Ho iuis full jurisdiction over all 
persons and in all causes in the 
judgment of all femclal jurists, 
81-85. 

Qualities of a true king, according 
to Ratheriiis, 108, 127 ; Wippo, 
109, 128 ; Hugh of Floury, 111. 

King has inaage of God, bishop that 
of Christ, Hugh of Fleur v, 111, 

■ 134. ■ 

Greatness and dignity of his office, 
Manegold, 111, 112. 

Divine right of king, 115-124. 

Distinction between king and 
tyrant, Manegold, 112, 136; 

Berthold of Constance, 112, 
132; John of Salisbury, 127, 
137-140 ; Tract. Ebor., 135. 

This distinction probably derived 
through St Isidore from Cicero, 
120 . 

The king governs according to law, 
John of Salisbury, 127, 128. 

Rfivoiters against Henry IV. will- 
ing to obey him if he governed 
according to law and custom, 
130-133. 

No kingdom whore there is not 
rightful ord('r, 133. 

King reprosenth the divine nature, 
priest tiie human natui’O of 
Christ, Tract. IChor., 135. 

Lambert of Hersfekl — 

Oath of allegiance only binding to 
king who inaitUain.s justice and 
law, 113, 130, 131. 

lilcrnands of the Saxons and Thur- 
ingians, 130-132, 155-157. 

Distinction between king and 
tyrant, 132. 

Council of princes have right to de- 
termine justice of charge against 
Henry IV., 157. 

Latin literature ; Infiuonce of its re- 
vived study in eleventh and 
twelfth centuries, 146. 


Law— « 

Contrast, between Roman and Teu- 
tonic conception of its origin, 1 1- 

In Middle Ages, usually the custom 
of the country, 12. ' 

Conception of it in feudal law 
books, 30-86. 

Relation of law to justice, 30-40. 

Reverence for it in Middle .Ages, 
31, 32. 

King is bound' by .the . law and 
under it, Bracton, 35, 38 ; 

‘ Jostiee et Piet,’ 38 (note 1). 

No king wliere will rules and not 
law, Bracton, 38, 67. 

Source of lawk according to feudal 
law books, 41-51. 

Law primaril^^ custom, Bracton, 41, 
42, 48 ; .Beaunaunoir, 42 ; Jean 
d’lbelin, 43-45 ; Philip of No- 
vara, 45 ; Glanvill, 42, 46. 

Summa de iegibus, 46. 

Beginning of conception of legisla- 
tion, 41-45. 

Legislation the action of prince, 
great men, and peo}:)le, 46-51. 

Illustrated in Gia n V ill, 46 ; Summa 
de Iegibus, 46, 47 ; Bracton, 48. 

Position of Beaumanoir witli re- 
gard to this, 4S-5i. 

Decision of courts to be taken as 
law in kingdom of Jerusalem 
failing the Assizes, 44. 

Importance of conception of laws 
as “ a populo eonservati,” 47. 

xind of the customs of those con- 
cerned, 47, 48. 

MetJiod of maintenance of law in 
feudal law books, 33, 52-71. 

Place of feudal court in this, 52-74. 

Maintenance of law and justice the 
end of the state, 110, 113. 

Prince said to be “ iegis nexibus ab- 
solutus ” only because it is his 
essential character to do justice, 
John of Salisbury, 113. 

Distinction between king and 
tyrant lies in relation to law, 
John of Salisbury, 127, 137- 
140. 

Laws made by king, great men, 
and people in Empire, 149, 150, 
153, 154 ; in France, 154 

(note 4). 

Supremacy of law as tun bodiment 
of justice, the second groat 
principle of rnediicval political 
theory, JS3, 1S4. 

Leo VIII., Pope : Peo|de elect king but 
cannot depose him, 117. 

Loo the Iconoclast, Emperor ; Gregory 
of Catino cites the action of Gregory 
II. in restraining Italians from revolt 
against him, 123. 

‘ Liber Oanonum contra ITonricum 
quartum,’ represents supporters of 
Henry IV. as bringing forward 
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autliority of St Augustine and St 
Chrysostom to prove' wrongfnlness 
of iiis ©xcomiminication, 121, 122. 

Liberty — 

Natural condition of human nature, 

: 3. 

All men : in the beginning free, 
Saclisenspiegel, 89 : Beanmanoir, 
49,90., 

Contrary to God’s will and Scrip- 
ture that one man should belong 
to another, Saclisenspiegel and 
Schwabenspiegel, 89. ■ 

Lid'ge — , 

Letter in name of clergy of' Liege, 

: by Sigebert of Gembloux, 122, 

Wickedness of resisting the em- 
pei'or, 122. 

Ligece. ■ See under Allegiance. 

Lothair III,, Emperor ; Constitution 
“ de Foudonim distractione,” made 
with consent of great men, 154. 

Louis the Pious, Emperor : His deposi- 
tion, 162. 

Louis, St, Etahlissernents de — 

Mutual obligations of lord and 
vassal, 62, 

Violation of vassal’s obligations 
entails loss of fief, 62. 

Befusai of lord to submit case be- 
tween him and his vassal to the 
court involves forfeiture of ser- 
vice, 62. 

Certain offences against vassal do 
the same, 62. 

Dispute between king and vassal 
about questions concerning his 
fief must foe decided by court, 
including the vassal’s peers, 63. 

If king refuses to do justice to 
his vassal in court, vassal can 
make war against king, and his 
sub-vassals must follow him, 
63. ■ , . 

Lord — 

Conception of personal loyalty to 
him, 19-29. 

“ Lady ” or “ Lord ” only “ seig- 
neur dou dreit,” 32, 37. 

Mutual obligations of lord and 
vassal, 26, 53, 59-66. 

Question how far he was a member 
of the feudal court, 54-56, 65. 

Moans of enforcing decision of 
court against him, 56-66, 71*74. 

Loyalty, personal — 

An eieiriOiit of feudalism, and a new 
conception in political theory, 
21, 27, 30. 

Treatment in mediaaval literature, 
24-29. 

Relation to tribal loyalty, 28. 

Difficult to reconcile with nationa 
idea, 28, 29. 

Lucretia : Expulsion of Tarquin from 
■Rome on account of the outrage don© 
her, 167. 


Magyars — 

Their in vasions, 16, 75. ■ ■ 

Their defeat by Otto the Great,' 16. 

Manegold of Lautenbach- — 

Office of king^ is sacred,' 103, ,161. 

Exercise of criminal justice founded 
upon authority of God, 103, 

Temporal power, of divine origin, 
Hi, 161. 

Derived immediately from the 
community, 111, 112, 163, 164, 
166. 

Function of royal authority is to 
maintain justice, 112, 162. 

Distinction betw'-een king and 
tyrant, 136, 164. 

People under no obligation of 
obedience to tyrant, 136, 164. 

Examination of his political theory, 
160-169. 

Question of obligation of oath of 
allegiance, 163-166. 

Nature of papal authority in de- 
claring it void, 163-166. 

The contract (“pactum”) on 
which royal autliority is founded, 
136, 166-169. 

Agreement of his principles with 
tho.s© of Assizes of Jerusalem 
and John of Salisbury, 185. 

Marcus Aurelius : His justice and 
felicity, 145. 

Nation : Relation between national 
government and feudal system, 75*86. 

Nature — 

Institutions of society conventional 
not natural, according to Fathers 
and Stoics, 3, 4. 

By nature all men are free 
and equal, Stoics and Fathers, 
3 ; Ratherius, Sachsenspiegel, 
Schwabenspiegel, and Beau- 
manoir, 88-91. 

Nero, Emperor : The most monstrous 
and wicked of men, 145. 

Nerva, Emperor : His just and happy 
rule, 146. 

Normandy — 

Supreme jurisdiction of Duke over 
all causes and persnns, 82. 

All men bound by fidelity and al- 
legiance to prince alone in Nor- 
mandy, 82. 

Norsemen: Their invasions, 15, 76. 

Novara, Philip of — 

Origin of Assizes of Jerusalem, 43. 

Method of enforcing decision of 
court against lord, 56-59. 

Discusses relations of chief lord 
and sub -vassals in same terms 
as Jean dTbelin, 79, 

Oath — 

Wenrich of Trier attafks Gregory 
VII. for absolving the subjects 
of Henry IV. from it, 163. 
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Manocrold discusses the Cjiiestioi^i of 
hiudiiig nature of an oath, 163- 
160 . 

Olaf, K-iiuj; C)i' Norway ; Letter to him 
by Gregory VII., 9*5. 

‘D© Ordiiiando Pontiheo ’ — 

Its aiithor 0 I nr li Churchman, 98. 

Criticises sc’^eidy Henry III.’s 
action about I’ i]i«Kty, 9S. 

Denies tliat empnors hold the 
place of Cluitei, 98, 99. 

Maintains that they hold the place 
of the devil when they shed 
blood, 99. 

Othloh of St Emmeran : Peace impos- 
sible unless men are subject to each 
other, 10 T. 

Otto I., Eniperor — 

Victory over Magyars at the Lech- 
fold, 15. 

His Ca pi tula issued at Verona, 
along wiih princes and people, 
149. 

Otto HI., Emperor: Annals of Qued- 
liiiburg speaks of his coronation as 
acclaimed by all Europe, 171. 

Overlord- 

Contempt for him expre.ssed in 
some feudal literature, 28, 29. 

Boiation between him and sub- 
vassals, 76-86. 

Papacy — 

Conflict with Empire, 7, 16, 129. 

Fails under tyranny of Roman 
nobles in tenth century, 16. 

Rescued from them bj? *^the Ottos 
and Henry ill., 16. 

Papinian — 

Possible influence of hi.s definition 
of law on feudal jurists, 47, 69 
{note 3). 

His definition of law cited by John 
of Sali.'^hury, 141. 

Paul, St—— 

Slavery an external condition, 4. 

His doctrine that all authority is 
from God, lOU, 101, 104, 111, 
117, 123 (note 1), 135. 

Pavia, Council of, 1159 and 1100 a.d. — 

Documents relating to disiuuted 
election to Papacy, 173-175. 

Some of them seem to set out the 
supremacy of the Empire over 
the world, 173, 174. 

Others make no such claim, 175. 

i'etor, St : His command to obey the 
king, 102, 103, 104, 161. 

Peter, Damian — 

Temporal as well as spiritual 
authority ( “ Return ae sacer- 
dotium *’) is derived from God, 

^ 100, lOL 

Function of temporal authority is 
to maintain justice, 101. 

Race of men ruled by Papacy and 
Empire, 172. 


Speaks of all kingdoms of the world 
as. subject to ' Henry HI., 172, 

173. 

In another place he speaks of 
secular authority as ifmited to 
particular territories, 178. 

Pierre de Fontaines, Ooiiseil — 

Professes to record the customs of 
the Vermandois, 61. 

Con,sists largely of citations from 
Code and Digest, 61. 

Court is judge between lord and 
vassal in cases concerning the 
fief, but not in other questions, 
61, 62. 

Ifiato : Conception of social contract, 

12 . 

Plutarch : Author of * Institutio Trai- 
ani,’ according to John of Salisbury, 
141, 142, 

Property', priv'ate— 

Conventional and not natural, ac- 
cording to Stoics and Fatliers, 5. 
Result of greed, 5. 

Created by the State, 5. 
Almsgiving, an act of justice, not 
charity, 5 . 

Quedlinbiirg, Annals of : Phrases about 
relation of Empire to Europe, 171. 

“ Quod principi placet legis habet 
vigorem ” — 

Cited by Glanvill, 46. 

Bracton warns against wrong in- 
terpretations of tliis, 68, 69. 

■ Raoul de Cambrai ’ — 

Illustrates conception of feudal 
loyalty, 24, 25, 

Illustrates contempt for overlord 
.or king, 2S, 29. ' 

Ratherius, Bishop of Verona — 

His conception of human equality, 
88, 89. 

No kingsbin without justice, 108, 
109, 127.' 

A pease nt who is j.u'udent, Just., 
bravo, Ac., may well bo called 
a king, 127. 

Ran do TaJ'ario : .Di^quite between him 
aiifl King Ainauri, 57 (note 1). 

liecogiiiUon of king. See under Elec- 
tion. 

Richard I., King of England — 

Story of bis submission as vassal to 
the Emperor Horny VI., 175, 
176. 

Said to have been invested with 
kingdom of Arles by Henry VI,, 

176. 

Roger of Hoveden — 

Relates that Richard I. of England 
accepted position of vassal of 
Emperor Henry M., 17.5, 176. 
Relates that Henry \'l. invested 
Richard I. wdtli kingdom of 
Arles, 176. 
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Eoiiia.n Law (Civil Law)-— 

It.!:; tiulunnop nn political theory of 
lliddic v,\-as, i. 

Contrast between its conception of 
political authority and I'eutonie, 
IL 

Special infiiience on Assizes of 
Court of Burgesses, 44, 45. 

Irifhience on conception of legisla- 
tion, 45. 

Possible influence of revived study 
of it on .Beaiimanoir, 49, 51. 
Conseii ” of Pierre of Vermandois 
consists largely of citations from 
it, 61. 

Its influence on Gianvill, 46. 

Its influence on' Bracton, 35-37, 
67-69. 

Its influence on John of Salisbury, 
140, 141. 

Koi nances, Arthurian, 23. 

llonu , it-> rtlatioB to mediieval Empire, 
171 

i\ou '■-'"au Overthrow theory of con- 
fer lonal nature of government, 3, 6. 

Kudulph of Suabia — 

L« iter to him of Gregory VII., 94. 

Kef uses in 1073 to be elected King 
of Germany until question of de- 
position of Henry IV , had been 
considered by all the princes, 
157. 

Election as King at Forchheim, 
1077, 158. 

‘ Sachsenspiegel ’ — 

King when elected must swear to 
maintain law, 40. 

V assai iujiy wound or slay his lord 
in self-defence, 61. 

Emperor liable to judgment of 
Count Palatine, 61. 

King is “ gemene rich tore ” over 
all men, 81. 

W'hen king is present all other 
jurisdictions are superseded, 81. 

Original freeflom of all men, 89. 

No slavt’s when Gormans first set- 
tled in their country, 89. 

It is not ill uccordanco with the 
trut h tliiiL one man should be- 
long to another, 89. 

King to be elected by the Ger- 
mans, 153. 

All judicial authority founded upon 
eiectiou, 153. 

Saxons — 

Their demiuinis in revolt against 
ILenry IV., 113, 129-132, 155, 

.■ 156. 

'.L'hcij* revolt raised qiie.stion how 
far resistance fu royal authority 
was consistent with divine natur’e 
of grant, 118, 119. 

Active political speculation and 
controversy begins with their I 
revolt, 129. ! 


‘ Schwabenspiegell— ; 

According to scripture no man 
should be a slave {eigen sin), 89 
(note 3). 

Slavery arose from force, and is 
now according to law, 89 '(note 

Emperor liable to judgment of 
Count Palatine, 61. 

All judicial authority founded upon 
election, 163. 

Seebohm : Koinan influence on Teu- 
tonic institutions, IL 
Seneca — 

Repudiates inequality of human 
nature, 4, 89. 

Men’s bodies may be enslaved, the 
mind is free, 4. 

Government the result of vice, 5. 

His conception of personality, 7. 
kSigebert of Gembioux — 

Letter written in name of clergy of 
Liege against Pope Paschal II., 
122 . 

Even if emperor was wicked, sub- 
jects must obey, 122. 

Slavery — * 

A conventional institution accord- 
ing to Fathers, 3. 

A punishment and remedy for 
human vice, according to Fathers, 
4. ' 

Aristotelian conception of it, 4. 

Its relation to natural law, 87-9L 

Treatment of subject in Fathers 
and Stoics, 89; in Sachsen- 
spiegel, 89 ; in Schw^abenspiegel, 
89 {note 3) ; in Beaiimanoir, 90 ; 
in Bracton, 90 (note 1). 

Social contract — 

A raedia?val conception, 12, 13. 

Anticipated in Plato’s Laws, 12. 

Feudalism in essence a system of 
contractual relations, 74. 

Constitutiotial theory and social 
contrac t, 147-169. 

Treatment of subject by Manegoid, 
160-169. 

The agreement or pactum,” 164, 
166-169. 

Relation of tins to “ Original Con- 
tract ” of the “ Declaration of 
Blights,” 168. 

Relation to “ social contra, ct ” 
theories of scventosTitli and 
eighteenth centuries, 168, 185. 
Sovereignty — 

Common conception of this has 
no place in Middle Ages, 41, 
46. 

Beginning of conception in relation 
to legislation, 45. 

Limited in media;* val theory by 
justice, natural law, and law ol' 
God, 46. 

Beaumanoir’s use of the word 
souverain,” 50, 84. 
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Spoucer, iiorbert : The police theory of 
the State, 6. 

SpiriUial Hfo : Source of conception of 
its iiulopendonce, 6-9. 

Spiiitual Power- 

Authority of, source of the concep- 
tion, 6-9. 

Expression of this by Pope Gel- 
asina I., S. 

Treatment of the principle by 
Civilians and Canonists, 7. 

Conflict with Temporal power, 9, 
16. 

State. See Authority, Political. 

* Statuta et Consuetudines Normaniae ’ : 

Duke of Normandy swears to main- 
tain justice and law, 40. 

"Stoics—^ 

Their influence on mediawal politi- 
cal theory, 4, 89, 97. 

Their conception of personality, 7. 

Stubbs, Bishop — 

Relation of ancient to Teutonic 
institutions, 10, 11. 

Cites account of William the Con- 
queror’s action in making all 
landowners in England take the 
oath to him, 76 (note 1). 

* Summa de Legibus ’ — 

Law created to maintain order and 
justice, 37. 

“ Consuetudines ” are customs ob- 
served from ancient time by 
prince and people, 47, 

“ Leges et a populo in provincia 
conservate ” made by prince, 47. 

Fidelity to Duke always reserved in 
doing homage to a lord in Nor- 
mandy, 79 (note 4), 

In last resort vassal who thinks 
himself wronged can renounce 
hi.s fief and challenge his lord, 
66 (note 1). 

Lord in same ca.se can renounce 
homage and challenge his vassal, 
66 (note 1). 

Sutri, Council of : Deposition of Popes, 
98, 99. 

Sweyn, King of Denmark ; Letter of 
<Jn‘gory VII. to liim, 96. 

Swords, Two : Interpreted as pointing 
to Papacy and Empire by Frederick 
I., 174. 

Sylvester II., Pope — 

Authority of man over man arose 
from transgression, to restrain 
his nnlawfcd desires, 106. 

Royal authority in France exer- 
cised with advice and judgment 
of “ fldeles,” 148. 

His letter recognising Emperor of 
Byzantium as Roman emperor, 
177. 

Seems to repudiate claim of (jler- 
mans to Roman empire, 177. 

Syrians : Court for them, in Jerusalem, 
administering their own customs, 45. 


Tarquin : His expulsion from Rome for 
th<3 outrage on Lucretia, 107, 

Temporal Power — 

Its relation to Spiritual, 0-9. 

Divine nature and origin, 9, 10, 92- 
105. 

Its function to maintain justice and 
law, 106-114. 

Theory of the “ Divine Right,” 10, 

116-124. 

Teutonic principles of government : 
Relation to Roman, 10-12. 

Theodorie, Bishop of Verdun : Letter 
written in his name by Wenricii of 
Trier, 119, 120. 

Thuringians. See under Saxons. 

* Tractatus Eboracenses ’ — 

Cites Gregory the Great’s letter to 
Emperor Maurice, promising obe- 
dience to his command, though 
he thought it wrong, 120 (note 2). 

Sets Temporal power higher per- 
haps than any other writer in 
the Middle Ages, 136. 

Pidests represent the human nature 
of Christ, kings the divine nature, 
136. 

Distinguishes king and tyrant, 136. 

Distinction between the authority, 
which is good, and the ruler, 
who may be evil, 136, 136. 

Tribur, Council of : Election in 1053 
of infant son of Henry III. on condi- 
tion tliat he should prove a good 
ruler, 151. 

Tyrant. See under King. 

‘ De unitate ©cclesite conservanda - 

Author possibly Waltram, Bishop 
of Naiimburg, 109, 110. 

Written against Hildebrand ine tra- 
dition, 109. 

Quotes from ‘ De Civitate Dei,’ 
Cicero’s description of law and 
, state as existing’ to ’maintain 
justice, 110. 

Contrasts conduct of Gregory VIL 
witli that of Gregory the Groat, 
120 . 

Cites Gregory the Great’s phrases 
about duty of submission to 
kings, 121. 

Looks upon deaths of Rudolph of 
Siiabia and Henry of Luxemburg 
as exam pies of God’s judgment 
upon rebels, 121, 

Unity of the world — 

Question of importance of the idea 
in Middle Ages, 2. 

Conception of a universal empire, 
170-180. 

Conception of unity under Pope, 
170,178 

Vacarius : John of Salisbury’s reference 
to him, 140. 



INDEX. 


201 


Vassal — 

■personal loyaltjr to lord, 19-29. 

Mutual obligations of lord and 
vassal, 26, 27, 53, 62, 64, 66. 

Failure to discliarge i:iis obligations 
to his lord is treason, 53. 

Invo'ives forfeiture of fief, 53. 

Failure of lord to discharge obliga- 
tions to vassal involves loss of 
service, 53. 

Judge of disputes between lord and 
vassal is the court, 53-74. 

Court is composed of the vassals, 
64, 60, 63, 65, 71, 72, 

Obligation of va.ssals to support 
each other in maintaining tiieir 
legal rights, and the decisions of 
the courts, 56-59. 

Vicar of Christ-— 

King “ gerit vices ’* of Christ on 
earth, Bracton, 68 (note 2). 

King is vicar of Christ, Wippo, 100, 
109. 

Vicar of God- 

King is God’s vicar, Bracton, 34, 
3.5, 67, 68, 69, 73, 85. 

The title frequently used in ninth 
century, 115. 

Victor ; Disputed election to Papacy, 
173. 

Vitellius, Emperor : His murder, 146. 

Waitz, 10. 

Waltram, Bishop of Kauniburg — 

Possibly the author of th© treatise 
* De imitate ecclesi® , conser- 
vanda,’ iiO. 

.His letter to Count Louis of 
Thuringia, 133, 

W©nrich — 

Head of the school .at .Trier,. 119, 

Afterwards Bishop... of Vereelli, 119. 

. Protests, against depositi'on of 
Henry IV. by. Gregory. II.,- and 


his encouragement of .German 
princes to revolt, as being con- 
trary t-o law of Go.d, 120. 

■ Cites Gregory the . (jreat’s letter 
to the Emperor Mauiice, 120, 
162. 

■ Urges that Ebbo, Archbishop of 
Bheims, was deprived for taking 
part in deposition, of Louis the 
Pious, 161- 

' Attacks Gregory VII. for absolving 
the su’bjects of Henry IV. from 
their oath of allegianee, 163. 

William, Abbot of St Benignus : Asserts 
that Roman Empire .i.s now broken 
up, 177, 178. 

.William the Conqueror-— 

Requires ail landowners in E.ngland 
■to take the oath of ddelit}?- to 
' him, 76, 

Letter of Gregory VII. to him, 96. 

Wippo— 

'. Life of Conrad the Salic, 100. 

God is til© source of all .human 
dignity, 100, 

King is the vicar of Christ, 100, 
109. 

Function of the king is to do Jus- 
tice, 109. 

King must hearken to the law, 
for to keep the law is to reign, 
128. 

Speaks of Emperor Henry III. .as' 
** caput mundi,” 172. 

Worms: * Privilegium Im.p6ratoris,’ in 
which Henry V. agreed .to , .resign 
right of investiture of bishops with 
■ring and staff, 153. 

Wtirzburg^ — 

Council of princes hold there in 

. . 

Declaration that princes intend to 
setti© the investitui'e question. 


THE END, 


FHnttd in Great 'Britain ly 
WlbLIAM BLACKWOOD ■& SOHS;. LTB* 



